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RELATING TO SUITS AGAINST MILLER ACT BONDS 


May 11, 1959.—Committed to the Committee of the Whole House on the State 
of the Union and ordered to be printed 


Mr. Forrester, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H.R. 4060] 


The Committee on the Judiciary, to whom was referred the bill 
(H.R. 4060) to eliminate all responsibility of the Government for fix- 
ing dates on which the period of firiftation for filing suits against Miller 
Act payment bonds commences to run, having considered the same, 
report favorably thereon without amendment and recommend that 
the bill do pass. 

PURPOSE 


The purpose of this bill is to relieve the Comptroller General of the 
responsibility for fixing the date on which the statute of limitations 
commences to run in certain suits under the Miller Act. 


COST 


No cost is involved. This bill will result in some savings in admin- 
istrative expenses. 
AGENCY RECOMMENDATION 


The bill was introduced at the request of the Comptroller General. 
The communication to the Speaker embodying the recommendation 
of the Comptroller General is appended hereto. 


GENERAL STATEMENT 
The Miller Act (49 Stat. 793, 40 U.S.C. 270a-e) establishes per- 
formance and payment bonding requirements for most Federal con- 


struction contracts. This bill deals with an administrative problem 
which has arisen under that act. 
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Under present law a person who has not been paid in full for labor 
or material within 90 days after the last of the labor was performed or 
material furnished may sue on the payment bond. However, the 
statute provides that this suit must S brought within 1 year after 
the “‘date of final settlement” of the contract. The statute further 
provides that the “date of final settlement” is to be determined con- 
clusively by the Comptroller General and that he is to make available 
certified statements thereof. 

Performance of this statutory responsibility has imposed a sub- 
stantial administrative burden upon the Comptroller General. Since 
normal contract administration is not designed for Miller Act pur- 
poses, the determination of the “date of final settlement” requires a 
careful review by the General Accounting Office of the accounts kept 
by the agency in charge of the contract. The burden has been inten- 
sified in recent years by the increased availability of Miller Act 
remedies resulting from the broad interpretation of the terms ‘‘labor 
and materials” as used in the act. 

Since no special object is gained by having the statute of limitations 
commence on the “date of final settlement,” this bill would amend the 
Miller Act to start the running of the statute on the day ‘‘on which 
the last of the labor was performed or materials supplied.” This 
amendment would eliminate any responsibility of the Government for 
fixing the date on which the statute of limitations begins to run. It 
would have the desirable effect of employing a date within the knowl- 
edge of the supplier or laborer so that he can determine from his own 
records exactly when the suit will be barred by the statute of limita- 
tions. Moreover, this amendment will have the equitable effect of 

iving all claimants an equal period of time within which to bring suit. 
Came present law those performing first on a large contract extending 
over several years have a longer time to sue than those performing 
later since the statute of limitations for both would begin to run on 
the “‘date of final settlement.” 

The committee believes that this bill will not only result in savings 
in administrative costs but will also accomplish a needed simplification 
of procedures. 


CompTROLLER GENERAL OF THE UNITED STATEs, 
Washington, February 24, 1959. 
Hon. Sam Raysurn, 
Speaker of the House of Representatives. 

Dear Mr. Speaker: This is a special report, similar to one made 
to you on July 23, 1958, during the 85th Congress, recommending that 
the act approved August 24, 1935 (49 Stat. 793, 40 U.S.C. 270a-e), 
popularly known as the Miller Act, which establishes performance and 
payment bending requirements in the case of most contracts for the 
construction, alteration, or repair of public buildings or public works 
of the United States, be amended to eliminate the unnecessary admin- 
istrative burden of determining and certifying “dates of final settle- 
ment.” 

The payment bond requirement serves the purpose of protecting 
“all persons supplying labor and material in the prosecution of the 
work provided for’ in such contracts (sec. 1). Subject to certain 
notice restrictions in the case of persons having direct contractual 
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relationships with subcontractors but no contractual relationships 
with the prime contractors who furnish the bonds, every person who 
has furnished labor or material and who has not been paid in full 
therefor within 90 days after the day on which the last of the labor 
was performed or material was furnished is given ‘‘the right to sue on 
such payment bond for the amount, or the balance thereof, unpaid at 
the time of institution of such suit and to prosecute said action to 
final execution and judgment for the sum or sums justly due him.” 
This right is limited by a provision that ‘‘no such suit shall be com- 
menced after the expiration of one year after the date of final settle- 
ment of such contract’? (sec. 2). The Comptroller General of the 
United States, rather than the courts, is made responsible for ascer- 
taining the date of “‘final settlement’’ and is directed to furnish to any 
person who has established by affidavit that he is affected “‘a certified 
statement of the date of such settlement, which shall be conclusive 
as to such date upon the parties”’ (sec. 3). 

While employment of the ‘‘date of final settlement” as the starting 
point for the 1-year limitation probably was not expected to create 
any great administrative burden, certain factors have operated to give 
increased importance to the limitation in the case of laborers and 
materialmen relying upon payment bonds and, correspondingly, our 
work in determining and certifying such dates has multiplied. 

The term “labor and material’? has been very liberally construed, 
particularly in recent court decisions. As illustrations, the costs of 
groceries and provisions required for a construction camp distant from 
a built-up area have been recovered under the bond (Brogan v. 
National Surety Co., 246 U.S. 257); freight claims have been allowed 
(Standard Accident, Inc., Co. v. United States for Use of Powell, 302 
U.S. 442); the rental value of equipment as well as the value of parts 
wholly consumed in performance of the work have been found due 
(Continental Casualty Co. v. Clarence L. Boyd Co., 140 F. 2d 115). 
Under exceptional circumstances, recovery has been allowed even for 
materials not actually used. See Commercial Standard Insurance Co. 
v. United States for Use of Westinghouse Electric Supply Co. v. Fourt 
(131 F. Supp. 584, affirmed 235 F. 2d 433), where material stockpiled 
to replace inventories incorporated into the work was regarded as 
within contemplation of the act. The recent decision of the Supreme 
Court in United States v. Carter, dated April 29, 1957 (353 U.S. 210), 
holding that a contractor’s contribution to the trustees of workers’ 
health and welfare funds, including damages, attorney’s fees, court 
costs and expenses, were enforceable against the surety on a Miller Act 
payment bond, promises that the obligations of the bond, coextensively 
with those inposed by the act, may extend to practically every form 
of compensation earned by labor directly or indirectly. 

Not only does the broad scope and extensive availability of the 
Miller Act remedies make them of prime importance to persons 
without direct contractual relations with the Government who par- 
ticipate in furnishing materials or labor under construction contracts, 
but these persons in their dealings with contractors and subcontractors 
are subjected to many practical pressures to refrain from enforcing 
their claims until the contractors have been paid in full by the Govern- 
ment for all work. In fact, subcontractors frequently are prevailed 
upon to agree that payment of their claims will not be due until the 
Government has paid the contractor in full, although the courts have 
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held that such agreements are void as contrary to the public policy 
expressed in the Miller Act, so that suits otherwise properly filed 
within 1 year from the date of ‘‘final settlement” are not premature 
even if the contractor has not yet been paid by the Government 
(United States v. Holloway Company, 126 F. Supp. 347; also, see United 
States v. Pacific Insurance Company, 122 F. Supp. 48). One com- 
mentator (“Miller Act Problems,” Federal Bar Journal, vol. XVI, 
p. 264) has explained the contractors’ practices by pointing out that 
“to the extent that the prime contractor can stall off his subcon- 
tractors and vendors until after he collects his full progress payments, 
he stands in a very good position to finance the job with either the 
Government’s or the subcontractor’s money.” 

The tendency of persons supplying labor and material to cooperate 
with their principals by withholding enforcement actions under pay- 
ment bonds until the principals have been paid by the Government 
frequently delays inquiries about ‘final settlement’’ until the time 
for filing suit has expired, or is about to expire, under the 1-year 
limitation. As a result, demands for accurate information—certifi- 
cations as to dates of “final settlement’’—are increasingly numerous 
and importunate. 

The administrative burdens, as well as the troublesome problems 
of persons entitled to rely upon the payment bonds, are considerably 
aggravated by the fact that the term “final settlement” is employed 
in the Miller Act in a somewhat technical sense. Under the pre- 
decessor Heard Act suit could not be brought until 6 months after 
“final settlement,” and the term by legal interpretation acquired a 
meaning which was carried forward unchanged when it was employed 
for the sole purpose of fixing the period of limitation on suits against 
payment bonds under the Miller Act amendments. The meaning so 
adopted characterized a settlement status something less than an ac- 
cord and satisfaction or a final payment. It described a stage in the 
overall settlement arrangements where, after at least substantial com- 
pletion of the contract work, the Government consolidated all debit 
and credit items and unilaterally determined a balance due. This 
often occurred without knowledge or agreement on the part of the 
contractor and, because normal settlement transactions are not de- 
signed for Miller Act purposes, without an awareness on the part of 
the contracting officer or other authorized Government officer com- 
pleting the contract accounting. As marking the point at which the 
Government for its own convenience adopted a position concerning 
the balance due, adjustments for minor portions of the work (such as 
the correction of deficiencies), for decisions on appealed items, and 
even for claims or other matters more or less specifically reserved for 
resolution through special or extended processes, particularly items 
the establishing of which as proper charges devolves upon the con- 
tractor, often were regarded as not precluding the occurrence of “final 
settlement.” 

Our difficulties are intensified, also, in the light of the statutory 
provision making the dates we certify “conclusive,” by the effort 
necessary to ascertain dates of ‘final settlement” with a precision in- 
dispensable to the impartial protection of the rights of opposing 
parties. One of the main purposes of the finality clause was to put 
an end to uncertainty which had prevailed as to the date of “final 
settlement” under the prior Heard Act, and it has been given full 


icy 
led 
Ire 
nt 
ted 


m- 
I, 
at 
n= 


he 


\V~ 
nt 





RELATING TO SUITS AGAINST MILLER ACT BONDS 5 


force and effect in the courts (United States ex rel. Korosh v. Otis 
Williams & Company, 30 F. Supp. 590; United States ex rel. Tobin 
Quarries, Inc. v. Glasscock, 27 F. Supp. 534). In a recent case, 
Peerless Casualty Company v. United States ex rel. Bangor Roofing & 
Sheet Metal Company (241 F. 2d 811), it was held that our certification 
could be set aside by the courts only for fraud or such gross mistake 
as would imply bad faith. An error on the part of the agency in 
charge of the contract had resulted in our certification of an inac- 
curate date and we had not corrected the certification due to the 
pendency of the court action. 

A careful examination of the legislative proceedings fails to disclose 
any explanation as to why the “date of final settlement” was adopted 
in the Miller Act. Presumably the prior use of this term was left 
undisturbed insofar as the limitation was concerned. The possibility 
it was intended that a contractor should receive its earnings (settle- 
ment) from the Government before being expected to pay suppliers is 
negatived by the provision that collection may be enforced against 
payment bonds 90 days after performance. In any event, other 
methods of financing such as advance payments, progress payments, 
and assignment of moneys due are usually available to the contractor. 
In the circumstances, it may fairly be concluded that no special object 
was intended to be accomplished which could not have am accom- 
plished equally well by the use of some other date—such as that of 
completion or acceptance of the contract work, final payment, or 
settlement in the normal (accord and satisfaction) sense. 

Not only does this appear to be so, but the value of requiring any 
administrative determination at all (with its attendant expense) is 
questionable. No benefit is derived from the employment of a com- 
prehensive limitation running from a single date. Actually, ‘‘final 
settlement”’ (plus 6 months) served the purpose under the Heard Act 
of fixing the accrual date for enforcement action, but, with substitu- 
tion of a different accrual date under the Miller Act, a single date is 
inequitable in that some claimants (those performing first) have a 
longer time within which to sue than others (those performing later). 
In the case of a large construction contract, this might mean years. 
To operate equitably upon all claimants, and to ensure that there will 
be no extended delays in asserting the right provided in any instance, 
it appears that individual limitations of the same length should be 
made applicable to each. Thus, it appears clear that the “final 
settlement’’ device no longer serves any essential purpose and that no 
good reason exists for its continued employment. 

Our recommendation, therefore, is that the language in section 2(b) 
of the Miller Act of August 24, 1935 (49 Stat. 793, 794), reading “but 
no such suit shall be commenced after the expiration of one year after 
the date of final settlement of such contract,” should be amended to 
read “but no such suit shall be commenced after the expiration of one 
year after the day on which the last of the labor was performed or 
material was supplied by him.” Also, a perfecting amendment to 
section 3 should eliminate the words ‘and, in case final settlement of 
such contract has been made, a certified statement of the date of such 
settlement, which shall be conclusive as to such date upon the parties” 
at the end of the first sentence thereof, and the words “and certified 
statements” in the last sentence thereof. Suggested language for a 
bill to accomplish the necessary changes is attached. 
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Amendment of the Miller Act in this fashion would eliminate all 
responsibility of the Government for fixing the date at which the 
period of limitation commences to run. At the same time, no diffi- 
culties would be placed in the way of claimants under the payment 
bonds, since they already are required to establish identical dates in 
connection with accrual of their rights to sue. In fact, they un- 
doubtedly will benefit from the elimination of effort and concern in 
establishing “final settlement”’ dates. 

Moreover, adoption of the amendment would have beneficial results 
in other areas. The supplier would know simply by consulting his 
records the precise time when the 1-year limitation began to run and 
(by adding 1 year) when his right to sue would expire. Under existing 
law, a large number of suppliers who request certificates have delayed 
enforcement as long as they feel that they can and expect a prompt 
answer from us. Such an answer usually is impossible because 
documents and data must be assembled from the agencies having 
contracts in charge and, in some instances, prolonged correspondence 
must be resorted to in reconciling data after it is identified and secured, 
Because settlement arrangements by the various agencies usually 
are not made with a design to achieve finality in the Miller Act sense, 
the technical difficulties encountered often necessitate extended 
explanations before agency responses can be obtained. While we 
advise claimants that unavoidable delays may be encountered in 
complying with requests, which will not prevent the running of the 
limitation, the delays and uncertainties occasioned are certainly 
undesirable. It sometimes happens, also, that a supplier will be 
called upon to furnish labor or materials after “final settlement,” or 
even after the limitation has run, in connection with the correction of 
deficiencies after substantial completion and acceptance of the contract 
work and “final settlement’”’ (based upon withholding the value of the 
deficiencies). Under the proposed amendment, such suppliers will 
not have lost most or all of the protection intended by the Miller Act 
but will receive full protection for 1 year after furnishing labor or 
material. 

While the savings which may be anticipated will not be great in 
comparison with other costs of Government, they undoubtedly will be 
material, when both our expenses and those agencies having charge of 
contracts are taken into consideration. We trust, therefore, that the 
Congress will agree that the simplification of procedures and attendant 
savings for both Government and the public make this suggestion 
worthy of serious consideration and adoption. 

Sincerely yours, 
JOSEPH CAMPBELL, 
Comptroller General of the United States. 








RELATING TO SUITS AGAINST MILLER ACT BONDS 7 


CHANGES IN EXISTING LAW 


In compliance with clause 3 of rule XIII of the House of Representa- 
tives, there is printed below in roman existing law in which no change 
is proposed, with matter proposed to be stricken out enclosed in 
black brackets and new matter proposed to be added shown in italics: 


(49 Srat. 793, 40 U.S.C. 270a-e) 


Sec. 2. (a) * * * 

(b) Every suit instituted under this section shall be brought in 
the name of the United States for the use of the person suing, in the 
United States District Court for any district in which the contract was 
to be performed and executed and not elsewhere, irrespective of the 
amount in controversy in such suit, but no suit shall be commenced 
after the expiration of one year after the [date of final settlement of 
such contract] day on which the last of the labor was performed or 
material was supplied by him. The United States shall not be liable 
for the payment of any costs or expenses of any such suit. 

Src. 3. The Comptroller General is authorized and directed to 
furnish, to any person making application therefor who submits an 
affidavit that he has supplied labor or materials for such work and 
payment therefor has not been made or that he is being sued on any 
such bond, a certified copy of such bond and the contract for which it 
was given, which copy shall be prima facie evidence of the contents, 
execution, and delivery of the original[[, and, in case final settlement 
of such contract has been made, a certified statement of the date of 
such settlement which shall be conclusive as to such date upon the 
parties]. Applicants shall pay for such certified copies [and certified 
statements] such fees as the Comptroller General fixes to cover the 
cost of preparation thereof. 

O 
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ADMISSIBILITY OF EVIDENCE—STATEMENTS AND 
CONFESSIONS 


May 11, 1959.—Referred to the House Calendar and ordered to be printed 


Mr. Wivus, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H.R. 4957] 


The Committee on the Judiciary, to whom was referred the bill 
(H.R. 4957) to amend chapter 223 of title 18, United States Code, to 
provide for the admission of certain evidence, and for other purposes, 
having considered the same, report favorably thereon without amend- 
ment and recommend that the bill do pass. 


PURPOSE OF THE BILL 


The purpose of the bill is to provide a statutory rule of evidence for 
the admissibility of evidence, including statements and confessions, 
in criminal proceedings in the courts of the United States, and to 
require a warning to an arrested person by law-enforcement officers 

rar to an interrogation. Such warning is made a condition precedent 
or the admission of statements or confessions into evidenee. Accord- 
ingly, the bill amends the appropriate chapter, namely, chapter 223 
of title 18, United States Code, by adding at the end thereof a new 
section designated as section 3501. 


HISTORY OF THE LEGISLATION 


In the 85th Congress the Committee on the Judiciary of the House of 
Representatives constituted a special subcommittee to study recent 
decisions of the Supreme Court of the United States, including, amon 
other things, decisions relating to the enforcement of Federal crimin 
laws. Among the decisions selected by the subcommittee for study 
and analysis was the decision rendered on June 24, 1957, in the case of 


Mallory v. United States (354 U.S. 449). 


The subcommittee conducted lengthy hearings on the impact and 
ramification of the Court’s oe the Mallory case. Witnesses 
included representatives of the Department of Justice and other 
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Federal law enforcement officers, such as the heads of the Park 
Police, Bureau of the Chief Postal Inspector, Post Office Department, 
the U.S. attorney for the District of Columbia, Chief of the Metro- 
politan Police Department for the District of Columbia, representa- 
tives of the National Association of Attorneys General, and Members 
of Congress who had introduced legislation designed to affect the 
decision of the Mallory case (hearings, serial No. 12, pt. I, House 
Committee on the Judiciary, 85th Cong., 2d sess.). 

At the conclusion of the hearings the subcommittee considered the 
evidence submitted and reached the conclusion that legislation was 
necessary to clarify the problem raised by the Mallory decision. It 
further decided on a specific legislative proposal which, in effect, 
overruled the holding in the Mallory case and in addition provided 
new safeguards to protect the rights of arrested persons. Its purpose 
in making such recommendation was to balance the rights of the 
individual with the rights of society itself in the field of law enforce- 
ment. 

The subcommittee directed its chairman to make such a report to 
the full committee, which was done. The full committee accepted 
that report and directed the subcommittee chairman to introduce a 
bill carrying out the legislative recommendation of the Special Sub- 
committee To Study Supreme Court Decisions. The bill became 
H.R. 11477 of the 85th Congress. 

H.R. 11477, which is identical to the instant bill, passed the House 
by a substantial majority (294 yeas to 79 nays). It also passed the 
Senate by a wide majority vote (65 yeas to 12 nays). However, the 
Senate amended the bill by adding the word “reasonable” before 
a so as to read in pertinent part “solely because of reasonable 
delay.” 

Since the two Houses were in disagreement over the Senate amend- 
ment, conferees were appointed to iron out the differences and, as a 
result, a further amendment was agreed upon which added the 
following proviso: ‘“‘Provided such delay is to be considered as an ele- 
ment in determining the voluntary or involuntary nature of such 
statements or confessions.”’ The proviso, as agreed to at the meet- 
ing of the conferees of both Houses, was to leave no doubt that the 
existing rule of evidence governing the admissibility of statements 
and confessions was to be undisturbed by the enactment of H.R. 
11477. In other words, the intended purpose of the proviso was to 
be that, under all of the circumstances, if a statement or confession 


was found to be involuntary, it was to be exeluded. Thus the ques-, 


tion of delay was always to be a factor to be considered by the court 
in deciding whether or not the statement or confession was voluntary 
and, therefore, admissible in evidence. (See House Conference Rept. 
2702, 85th Cong.) 

In this. Congress Representative Edwin E. Willis, chairman of 


Subcommittee, No. 3, reintroduced this legislation. He was the spon-) 


sor of H.R, 11477 in the 85th Congress and the text of that bill 
became the instant bill, H.R. 4957. In addition, a number of bills; 


either, identical or substantially similar, were introduced by | the; 


following Members of Congress: :Hon, Francis E. Walter (H.R. 1990), 
Hon,, Basil .Whitener (H.R. 2265), Hon:. William M. McCulloch 


(H.R. 2910), Hon. William E. Miller (H.R. 2918), Hon. Richard Hy, 
Poff (H.R. 215), Hon. William C. Cramer, (H.R. 488), Hon. William, 


M. Colmer (H.R. 486), and Hon. Samuel L. Devine (H.R. 4580). 


. 
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PRELIMINARY STATEMENT 


It, may be well at the outset to comment on the status of this legis- 
lation at the time the 2d session of the 85th Congress recessed last 
year and also to,comment on events which have taken place since 
that time. Some of the opponents of the present bill, H.R. 4957, point 
out that this legislation was defeated in the 85th Congress. Such 
statements, standing alone, tend to give an incorrect impression. The 
fact is, as noted above, that this legislation in its present form passed 
the House by an overwhelming majority and passed the Senate by 
an overwhelming majority in an amended form. As a result of a 
meeting of conferees of both Houses, the House passed the amended 
version. While the Senate did not adopt the conference report, it 
should be pointed out that this action took place during the waning 
hours of the 85th Congress. The conference report was agreed to at 
7 p.m. on the evening of Saturday, August 23, 1958, and the matter 
was brought up for consideration on the floor of the Senate at approx- 
imately 1 a.m. in the morning of Sunday, August 24, about 2 hours 
before the Congress went home. Quite obviously, as important a bill 
as this could not be adequately and fully considered under the great 
pressure of business with which the Senate was then laboring in order 
to clear its dockets for adjournment. There were in those early hours 
but a few Senators on the floor and it was so stated there that the 
time was unpropitious for the further consideration of the matter. 
While this legislation did not become law in the 85th Congress it was 
not because it lacked merit. Certainly the overwhelming votes of 
both Houses proved the contrary. More appropriately, it was because 
lack of time prevented the other body from considering the conference 
report. 

Another argument upon which opponents rely to support their 
view that there is no need for such legislation is the fact that in the 
cases decided since the Supreme Court decision in the Mallory case, 
the lower courts have been applying the Mallory rule without difficulty. 
Unfortunately, however, that is not the case. The Trilling case (260 
F. 2d 677) is a prime example of why legislation is needed. It is the 
only case in which the’ entire Appellate Court for the District of 
Columbia sat en banc to hear and determine an issue which relates 
solely to the Mallory doctrine. Trilling had been convicted in three 
separate cases totaling six individual counts in the district court. 
Confessions constituted a material part of the evidence against him. 
The court was split three ways and the views of the judges differed 
Substantially. Five of the judges sustained one of the six counts; 
four of the judges would have reversed all counts; three of the judges 
would have sustained all counts. Judge Warren Burger in a separate 
opinion concurring with the majority wrote.with respect to the views 
of Judge Prettyman who would have sustained all counts: 


I think the result reached by Judge Danaher is compelled 
by the Mallory: case and therefore concur with him, but only 
because I conclude we are not free to do otherwise. I do this 
reluctantly becausé’ what Judge Prettyman has said makes 
sense and ought to be the law. 


The thrust of Chief Judge Prettyman’s view is that if the delay 
between arrest and arraignment is reasonable and necessary and not 
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characterized by coercive police conduct, admissions or confessions 
voluntary in such admissions or confessions should not be excluded 
solely because of delay. This is essentially what the present bill 
would accomplish. Judge Burger emphasized that under the Mallory 
doctrine he felt he was not free to go along with this interpretation 
even though it made sense and ought to be the law. Some of our 
judges feel that no admissions or confessions between arrest and 
arraignment should be admitted. These conflicts can and should be 
cleared up by the legislative process. It is obviously the law-abiding 
public that will suffer by the continuation of this uncertainty. 

As Mr. Justice Clark pointed out in Crooker v. California, decided 
June 30, 1958 (357 U.S. 433), to preclude police questioning would 
have a devastating effect on the criminal law. 

Your committee wishes to point out that the Department of Justice 
recommended the passage of Mallory legislation in the 85th Congress. 
On August 18, 1958, after the legislation had passed the House and 
while it was pending in the Senate, Attorney General William P. 
Rogers directed a letter to Senator James O. Eastland, chairman of 
the Senate Judiciary Committee, giving the Department’s views on 
various bills dealing with Supreme Court decisions. With regard to 
H.R. 11477 of the 85th Congress, which is the predecessor of the 
instant bill and which at the time had been reported to the Senate by 
its Judiciary Committee with an amendment, the Attorney General 
stated that the Department had no objection to the bill and later, in 
a summary paragraph, recommended its passage. 


GENERAL STATEMENT 


Prior to 1943, the Supreme Court of the United States had adhered 
to a long-established rule of evidence that a confession was admissible 
in evidence as long as it was freely and voluntarily given. In that 
year, however, in the cases of McNabb v. United States (318 U.S. 332), 
Anderson v. United States (318 U.S. 350), the Court ruled that con- 
fessions obtained by police from a person unlawfully kept in custody 
could not be used against him at his trial. At that time there were 
on the statute books Federal laws requiring various Federal law- 
enforcement officers to bring arrested persons immediately or forth- 
with before an authorized committing magistrate or commissioner. 
The Supreme Court later, in the case of Umited- States v. Mitchell (322 
U.S. 65 (1944)), qualified its ruling in the McNabb case by holding 
that illegal detention did not justify the rejection of confessions unless 
they were the fruits of the illegal detention. In this latter case, the 
confession was admitted. 

Following the McNabb decision, a series of bills somewhat similar 
to the bill herein reported were introduced in various Congresses. 
Finally, the House of Representatives passed a bill but it died in the 
Senate. 

In 1948, in Upshaw v. United States (335 U.S. 410), the Supreme 
Court ruled inadmissible a confession and reversed the conviction 
based thereon because the defendant had confessed after being held 
for 30 hours without having been taken before a committing magistrate 
as required by rule 5(a) of the Federal Rules of Criminal Procedure. 
It is that same rule 5(a) that is involved in the Mallory decision, 
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In the Federal Rules of Criminal Procedure, preliminary draft, sub- 
mitted May 3, 1943, to the Supreme Court, there was included a 
rule 5(b). However, there was strenuous opposition to the inclusion 
of the rule 5(b) and it was subsequently abandoned as unworkable, 
unnecessary, and inappropriate. 

Rule 5(a) is as follows: 


APPEARANCE BEFORE THE COMMISSIONER. An officer 
making an arrest under a warrant issued upon a complaint 
or any person making an arrest without a warrant shall take 
the arrested person without unnecessary delay before the 
nearest available commissioner or before any other nearby 
officer empowered to commit persons charged with offenses 
against the laws of the United States. When a person 
arrested without a warrant is brought before a commissioner 
or other officer, a complaint shall be filed forthwith. 


The proposed but rejected rule 5(b) purported to codify the so- 
called McNabb rule. It said that no statement by a defendant in 
response to interrogation by an officer or pens of the Government 
shall be admissible in evidence against him if the interrogation occurs 
while the defendant is held in custody in violation of the rule calling 
for arraignment without unnecessary delay. 

The important question involved in Mallory v. United States was 
the interpretation of the Federal Rules of Criminal Procedure and in 
particular rule 5(a). 

The facts in the Mallory case were very simple ones. The defendant 
had been charged with rape which had occurred at 6 p.m. in the 
basement of an apartment house inhabited by the victim. There 
were no witnesses to the criminal attack and the perpetrator took the 
added precuation of attempting to disguise himself. Shortly after the 
commission of this crime, the defendant and one of his nephews dis- 
appeared from the apartment house wherein they resided and in 
which the crime had been committed. The defendant was appre- 
hended the following day between 2 and 2:30 p.m. and was brought 
to headquarters, along with two nephews who were also suspects. 
Interrogation by police officers followed for approximately 30 to 45 
minutes. All the suspects were held there until about 4 p.m. when 
they were asked to submit to a lie detector test and they agreed. 
The defendant was questioned shortly after 8 p.m. for almost 1% 
hours of continuous interrogation. He subsequently admitted his 
guilt. At 10 p.m. he repeated his confession to other police officers 
who attempted to reach a U.S. commissioner in order to arraign 
him. Their efforts were fruitless. The defendant consented to a 
physical examination by a coroner who found no indication of physical 
or psychological coercion. After being confronted with the com- 
plaining witness the defendant again repeated his confession and at 
approximately midnight dictated it to a typist. He signed the con- 
fession and was arraigned the following morning. 

The defendant was subsequently found guilty of the rape and his 
conviction was affirmed by the Court of Appeals for the District of 
Columbia (236 F. 2d 701). That affirmance was reversed by the 
Supreme Court of the United States and the case was remanded to 
the district court where subsequently the indictment was dismissed 
and the defendant released. 
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In its opinion, the Supreme Court said: 


The scheme for initiating a Federal prosecution is plainly 
defined. The police may not arrest upon mere suspicion but 
only on “probable cause.’’ The next step in the proceeding 
is to arraign the arrested person before a intdicial officer as 
quickly as possible so that he may be advised of his rights and 
so that the issue of probable cause may be promptly deter- 
mined. ‘The arrested person may, of course, be ‘‘booked”’ 
by the police. But he is not to be taken to police headquar- 
ters in order to carry out a process of inquiry that lends itself, 
even if not so designed, to eliciting damaging statements to 
support the arrest ‘and ultimately his euilt. 

The duty enjoined upon arresting officers to arraign 
“without unnecessary delay” indicated that the command 
does not call for mechanical or automatic obedience. Cir- 
cumstances may justify a brief delay between arrest and 
arraignment, as for instance, where the story volunteered by 
the accused is susceptible of quick verification through third 
parties. But the delay must not be of a nature to give 
opportunity for the extraction of a confession. 


It is to be noted here that in the cases wherein the Supreme Court 
ruled these confessions inadmissible, it did so without reaching the 
constitutional question of the individual’s constitutional rights. 

In the Mallory case, the Court said: 


In order adequately to enforce the congressional require- 
ment of prompt arraignment, it was deemed necessary to 
render inadmissible incriminating statements elicited from 
defendants during a period of unlawful detention. 


The Court then cited the Upshaw case. Since the ruling in the 
Mallory case, the lower courts, and the court of appeals particularly 
in the District of Columbia, have had occasions to apply the rule in 
various cases. The District of Columbia has felt the greatest impact 
of the Mallory ruling. That is because of the nature of the common 
law crimes over which the Federal Government has jurisdiction 
within the confines of the District of Columbia. Those crimes are 
usually handled in the States by the local law enforcement agencies. 
It is these common law crimes whose general nature lend themselves 
to the problem by which law enforcement officials are confronted by 
the Mallory decision. Crimes such as robbery, rape, even murder, 
are planned in secret and committed under circumstances which do 
not lend themselves to evidence of perpetration. These criminals take 
all precaution to avoid identification by their victims or other eye 
witnesses in order to avoid conviction for the crime. All too often in 
such cases there is no evidence for the police except a recounting of the 
event by the complaining witness, If the police as indicated by the 
Mallory decision are, in effect, prevented from conducting a proper 
and reasonable interrogation of suspects, law enforcement is faced 
with a serious challenge. 

Law enforcement officials informed the committee that under the 
Mallory ruling as it has been applied in the lower courts, they are 
faced with serious obstacles in meeting their responsibility of enforcing 
the criminal laws. It is understandable that such officials should be 
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concerned in the light of the broad general sweeping language em- 
ployed by the Court in that case. It is indeed unfortunate that the 
Court left no guideposts or standards in its opinion as to the meaning 
of the phrase “unnecessary delay.”’ It made reference to “‘booking”’ 
by the police but it added language as follows: 


He is not to be taken to police headquarters in order to carry 
out a process of inquiry that lends itself, even if not so de- 
signed, to eliciting damaging statements to support the arrest 
and ultimately his guilt. 

The Court continued to say that this did not mean a command for 
mechanical or automatic obedience. It pointed out that circum- 
stances might permit a brief delay in order to quickly verify a volun- 
tary story by the accused, but then it added: 

* * * the delay must not be of a nature to give opportunity 
for the extraction of a confession. 


Such quotations are ample justification for the dilemma in which 
the police find themselves. There are many instances in the course 
of law enforcement when proper interrogation has resulted in clearing 
an accused person of a crime. The human frailty involved in the 
identification of a suspect is well known to all prosecutors and demands 
caution and substantiation; false accusations motivated by any one 
of many causes such as jealousy, spite, or hatred may result in an 
innocent person being falsely accused of a crime. There is also the 
problem raised by ‘‘the alibi.”” Interrogation in all these instances is 
necessary either to strike down or verify or substantiate them in order 
that the suspect be either charged with the crime or exonerated in 
accordance with the facts ascertained by the police. All of these 
instances involve justified delay and must entail reasonable interro- 
gation. Yet, if the Mallory decision is permitted to stand, proper 
police procedure cannot be followed and criminals may go free while 
innocent people go to jail. 

The passage of time between arrest and preliminary hearing varies 
from case to case. Your committee is mindful of the dangers inherent 
in a long delay during that period of detention. It is, indeed, a time 
when the rights of an individual are very important to him and should 
be protected. Third-degree methods cannot be too strenuously con- 
demned‘as they have been for many years and are today. All prom- 
ises, threats, or intimidations which in any way render a confession on 
the part of an accused involuntary are and should be condemned. 
Coercion, be it mental or physical, vitiates any confession since such a 
confession is not testimonially trustworthy which principle is basic 
and fundamental to the rule of evidence governing the admission of 
confession. In the Mallory case there is not a single scintilla of evid- 
ence of any coercion; Mallory confessed his crime freely and volun- 
tarily and, moreover, he told the truth. He was and is guilty, but 
nevertheless he was not convicted because of the decision of the 
Supreme Court. 

Such a condition, indeed, should not be permitted to continue, and 
it is the opinion of your committee that a statute to the effect that 
mere delay would not render inadmissible a confession or statement 
otherwise admissible is nécessary and salutary in the field of Federal 
law enforcement. ' Such‘a provision does not take from the individual 
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accused any rights whatsoever and yet, at the same time it provides @ 
reasonable and adequate safeguard to seeiety itself against criminals. 

The committee is cognizant of the fact that the concept of ‘“un- 
necessary delay” is one that must be flexible, if it is to be adequate 
for the protection of both the accused and of society. It is the balance 
of these two conflicting interests that raises the most serious aspect 
of the overall problem. For that reason, by providing the added pre- 
caution in subsection (b) of the proposed bill, a proper balance, in the 
opinion of the committee, is achieved. The requisite of a warning by 
the police to the arrested person that anything he may say may be used 
against him and that he may not say anything if he so desires, ade- 
quately protects the individual’s rights and places a restraint upon 
police procedure, a restraint that is reasonable: reasonable, because it 
adequately protects the arrested person’s rights and at the same time 
does not shackle proper law-enforcement techniques. 

There are some individuals who would add to that subsection the 
right to counsel. However, your subcommittee considered such a pro- 

osal and rejected it. The right to the assignment of counsel in 

ederal courts does not appear to extend to proceedings at the stage 
of police interrogation or proceedings preliminary to indictment. 
Moreover, merely to advise a person as to his right to counsel would be 
an empty gesture if counsel was not provided for. The presence of 
counsel at that stage of the proceedings would entail the very same 
problem that has already plagued the police in attempting to locate 
proper officials in order to arraign the accused without “unnecessary 
delay.” It is the opinion of your committee also that the presence of 
counsel at that stage of the proceeding would provide other obstacles 
to proper law enforcement. ‘The police would be confronted by the 
problem of having arrested one person, at the same time knowing 
and looking for three other suspects they would be compelled to sit 
idly by until counsel appeared. Obviously, such a condition could 
not be tolerated. 

A Justice of the Supreme Court, namely, Justice Jackson, once 
referred to the protections afforded by the Constitution and the Bill 
of Rights by saying: 


* * * [they] represent the maximum restrictions upon the 
power of organized society over the individual that are com- 
patible with the maintenance of organized society itself. 


He then said: 


I doubt very much if they [these restrictions] require us 
to hold that the State may not take into custody and ques- 
tion one suspected reasonably of an unwitnessed murder. 
If it [the law] does, the people of this country must discipline 
themselves to seeing their police stand by helplessly while 
those suspected of murder prowl about unmolested. Is it a 
necessary price to pay for the fairness which we know as due 
process of law? And if not a necessary one, should it be de- 
manded by this Court? I do not know the ultimate answers 
to these questions; but, for the present, I should not increase 
the handicap on society. 


That quotation clearly reflects the attitude of the committee on 
this problem and its proposed solution. The solution is a fair one. 
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It enhances the protection of both the state and the individual. It 
detracts nothing from the constitutional rights of the individual but 
on the contrary provides further safeguards for those rights by placing 
restrictions on law-enforcing officials. At the same time, however, it 
accepts the rules of evidence that have governed criminal trials’ in 
this country for many years and which have proved themselves fair 
and just both to the people and to the individual defendant. 

The Judicial Conference of the District of Columbia has adopted 
a resolution approving the principles contained in the bill H.R. 4957. 


AN ANALYSIS OF THE BILL 


The bill adds a new section to chapter 223 of title 18, United States 
Code, to provide a statutory rule for the admission of evidence— 
statements and confessions. 

Subsection (a) of the new section states that evidence, including 
statements and confessions, otherwise admissible under the rules of 
evidence in a criminal proceeding in any court of the United States 
shall not be ruled inadmissible merely because there had been a delay 
in taking an arrested person before a commissioner or other officer 
empowered to commit persons charged with offenses against the laws 
of the United States. 

The effect of the language of this subsection is to restore the rules 
of evidence for the admission of statements and confessions into 
evidence. Prior to the McNabb-Mallory doctrine, confessions which 
were free and voluntary were admitted into evidence. However, as 

reviously stated, that doctrine has altered the rule which the proposed 
egislation would restore. The language proposed would still permit 
a delay between arrest and arraignment to be a factor to be considered 
by both judge and jury as a standard to determine whether or not 
such statement or confession was free and voluntary. On the other 
hand, the mere passage of time in and of itself would not automatically 
cause a rejection of the statement or confession. 

It is, of course, possible for coercion to be either mental or physical, 
and your committee realizes that. Therefore, it permits the judge 
and jury to consider the time element as a factor to be considered in 
determining the free and voluntary nature of a confession. It is 
believed that this provision is consistent with the underlying principle 
governing the admission of confessions in criminal cases; namely, is 
such evidence testimonially trustworthy, so as to aid the jury in 
determining the truth? 

Subsection (b) of the new section provides that no statement, 
including a confession which has been made by an arrested person 
during the course of interrogation by a law-enforcement official, can 
be admitted into evidence in a criminal case unless two prior req- 
uisites have been fulfilled. The first requisite is that the arrested 
person, prior to interrogation, shall be advised by the law-enforce- 
ment officer that he is not required to make any statement. The 
second is that the law-enforcement officer must also state to the ar- 
rested person that he is not required to make a statement and if he 
does so, it may be used against him in a subsequent criminal prosecu- 
tion. 

The purpose of subsection (b) is to provide adequate safeguards 
for the rights of the arrested individual. Under this provision the 
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burden would be on the Government to prove that these requirements 
have been fulfilled before any statement or confession otherwise 
admissible could be admitted into evidence in a criminal case. This 
provision, of course, would not change the rule of evidence as provided 
for in subsection (a); namely, that free and voluntary confessions 
otherwise admissible should be admitted and not rejected solely 
because of the delay in arraignment. 

Section (b) of the bill is a technical amendment providing for the 
proper insertion of the title of the new section in the chapter analysis 
of chapter 223 of title 18, United States Code. 

In view of the foregoing considerations, the committee recommends 
that the bill do pass. 


CHANGES IN EXISTING LAW 


In compliance with clause 3 of rule XIII of the Rules of the House 
of Representatives, there is printed below in roman type without 
brackets existing law in which no change is proposed by the bill; 

resent provisions proposed to be stricken are enclosed in black 

rackets; and new provisions proposed to be inserted are shown in 
italic: 


CHAPTER 223 or Tire 18, Unirep States Cope 


CHAPTER 223.—WITNESSES AND EVIDENCE 


Sec. 

6 . * * + * * 
3501. Admissibility of evidence—statements and confessions. 

* * » + ~ . * 


§ 3051. Admissibility of evidence—statements and confessions. 

(a) Evidence, including statements and confessions, otherwise ad- 
missible, shall not be inadmissible solely because of delay in taking an 
arrested. person before a commissioner or other officer empowered to commit 
persons charged with offenses against the laws of the United States. 

(6) No statement, including a confession, made by an arrested person 
during an interrogation by a law-enforcement officer shall be admissible 
unless prior to such interrogation the arrested person had been advised 
that he is not required to make a statement and that any statement made 
by him may be used against him, 








MINORITY VIEWS ON H.R. 4957 


In the last Congress, this committee reported an identical bill, the 
intended purpose of which was to clarify the effects of the Supreme 
Court decision in U.S. v. Mallory (354 U.S. 449 (1957)). 

Happily, that legislation failed of passage and did not become law. 
It would not have clarified the law of arrest, detention, and arraign- 
ment. Individuals would have been no safer from arbitary arrest and 
arraignment by Federal law enforcement officers than before, and 
Federal law enforcement officers would have had no clearer guide to 
the legitimate scope of their activities than they have now. 

Further, the history of the lower court cases decided since the 
Supreme Court’s Mallory decision have clearly supported our view, 
expressed last year, that no legislation is needed to “clarify” that 
decision. See House Report 1815, 85th Congress, pages 9 et seq. 

As pointed out in that report, we feel that the cure proposed by 
this legislation could be worse in effect than the disease with which it 
proposes to deal, for, instead of correcting the law with regard to 
arrest and detention, it will open the door to the police to invade the 
rights of the accused and make possible third degree methods as we 
understand them today. It will permit police, since delay is no longer 
to be of the essence, to detain accused persons for prolonged periods 
while they check so-called leads, admissions, and other statements 
made by them, or simply to hold such persons incommunicado until 
the running of time alone ‘‘convinces” them to confess or make other 
damaging statements. 

The problems presented in this legislation are not new ones. On 
the one hand, they involve the responsibilities of Federal law enforce- 
ment officers for effective crime detection and, on the other, the mean- 
ingful protection of individual citizens from unlawful arrest and 
detention by those same law enforcement officers. 

These same problems confronted the Congress 16 years ago in the 
wake of the Supreme Court decision in MceNabdd v. U.S. (318 U.S. 332 
(1943)). In that case, the Supreme Court had occasion to construe a 
Federal statute (20 Stat. 327), which required an arrested person to 
be brought “forthwith” before a committing magistrate. The Su- 
preme Court held that confessions taken before arraignment from an 
arrested person who was not brought “forthwith” to a committing 
magistrate were inadmissible in evidence in Federal courts. In 
arriving at this decision, the Supreme Court followed a sound and 
well-established rule of evidentiary exclusion, based upon the highest 
considerations of public policy. The Supreme Court has recognized 
that, when a court admits into evidence illegally obtained statements 
or materials, it is sharing with the police in an unlawful enterprise. 
For this reason the Supreme Court has required the exclusion of 
evidence seized in violation of the fourth amendment (U.S. v. Weeks, 
232 U.S. 383 (1913)); evidence obtained as a result of wiretapping 
(U.S. v. Nardone, 308 U.S. 338 (1939)), and confessions amemea by 
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force or duress (Watts v. Indiana, 338 U.S. 49 (1949)). In the 
McNabb case, the Court merely applied the same basic rule of evidence 
to confessions taken during periods of illegal detention. 

Following the McNabb decision and in the 79th Congress legislation 
was introduced seeking to overrule that case. It was argued that 
the McNabb rule was unworkable, that it would hamstring law en- 
forcement, and that this could lead to a breakdown of law and order. 
This legislation, like last year’s Mallory bill, failed of final enactment 
(H.R. 3690, 79th Cong., 1st sess.). In the 16 years which have 
elapsed since the McNabb decision, none of the dreadful features 
ascribed to the decision have come to pass. Congress at that time 
rightly declined to tamper with the McNabb decision and we believe 
it should exercise, for like reasons, the same restraint with respect 
to the Mallory decision. 

We have never been able to determine, nor has it ever been pointed 
out by the proponents of the bill, why Andrew Mallory was not ac- 
corded a prompt preliminary hearing. The police had ample probable 
cause on which to detain Mallory.' In addition, he was arrested at 
2:30 in the afternoon during the business hours of the day. There 
were numerous committing magistrates before whom to take him, 
yet no attempt to do so was made by the police until 9:30 p.m, that 
night. The only reasonable and significant conclusion that we can 
reach is that the police were not going to bring him before a committing 
magistrate until they were ready to do so, that is, not until they had 
the case tightly wrapped up with Mallory’s confession. 

It is significant that the Supreme Court decision, in striking down 
the dilatory tactics of the police in the Mallory case, was a unanimous 
decision. It should be remembered that the Supreme Court did not 
dismiss the case; it ordered a new trial. It was the Government which 
refused to proceed with a new trial. 

Andrew Mallory, a 19-year-old Negro lad of limited intelligence, 
was charged with rape. He was arrested at 2 o’clock on the afternoon 
of April 8, 1954, and questioned by police intermittently until he 
confessed to the crime at about 10 p.m., some 8 hours later. No 
attempt was made to bring him before a committing magistrate until 
he had confessed, and, in fact, no preliminary hearing was held until 
the next morning. Immediately prior to his confession Mallory was 
submitted to a lie detector test with steady interrogation for almost 
an hour and a half. During that time his defense wavered. He 
“first stated that he could have done this crime, or that he might have 
done it. He finally stated that he was responsible * * *.” 

Mallory’s trial was delayed for a year because of doubt about his 
capacity to understand the proceedings against him. At the trial he 
was convicted and sentenced to death. On appeal the Supreme Court 
reversed his conviction, holding that there was undue delay between 
the time of arrest and time of arraignment, in violation of rule 5(a) 
of the Federal Rules of Criminal Procedure, which requires that an 

1 Justice Frankfurter in the Mallory opinion states that police had ample evidence from other sources for 
regarding Mallory as the chief suspect (p. 455). But aside from that, we think the following facts clearly 
spell out probable cause: The rape occurred in the basement of the apartment house inhabited by the victim. 
She had descended to the basement a few minutes previous to wash some laundry. Experiencing some 
difficulty in detaching a hose in the sink, she sought the help of Mallory, who was alone in the basement 
apartment where he lived. He assisted the woman and returned to his quarters. Shortly thereafter a 
masked man whose genera! features were identified to resemble those of both Mallory and his two cousins, 
attacked the woman. She had heard no 01 descend the creaky wooden steps that furnish the only means of 


entering the basement from above. Mallory disappeared fro n the apartment house shortly after the crime 
was committed. 
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arrested person be taken before a magistrate ‘without unnecessary 
delay.” 

On the facts of this case the Supreme Court decision is a sound one. 

It is important to understand what the court actually said in the 
Mallory case. It did not outlaw all confessions, nor strike down all 
delays. It stated that “The circumstances of this case preclude a 
holding that arraignment was ‘without unnecessary delay’ ” (p. 455). 
It then listed those circumstances: 

1. Even though there were numerous committing magistrates in 
the vicinity, Mallory, who was arrested in the early afternoon, was 
nevertheless detained at police headquarters. 

2. Although the police had ample evidence from other sources than 
Mallory for regarding him as the chief suspect, they first questioned 
him for approximately half an hour. 

3. When this inquiry of a 19-year-old lad of limited intelligence 
produced no confession, the police asked him to submit to a lie detector 
test. 

4. He was not told of his rights to counsel or to a preliminary ex- 
amination before a magistrate nor was he warned that he might keep 
silent or that any statement made by him might be used against him. 

5. After 4 hours of further detention at headquarters during which 
arraignment could easily have been made in the same building in 
which the police headquarters were housed, Mallory was examined 
by the lie detector operator for another hour and a half before his 
story began to waver. 

6. Not until he had confessed, when any judicial caution had lost 
its purpose, did the police arraign him. 

The court in interpreting rule 5(a) was construing a provision of 
law which applies to all Federal crime. The proposed bill—and this 
is important to note—is one of a general application and will apply 
not only to all acts which constitute Federal crime, but to all evidence, 
including statements and confessions. For this reason, among others, 
we take the position that the bill fails in its intended purpose of 
overcoming the Mallory decision. Even if there had been no confes- 
sion in the Mallory case, there still would have been unnecessary delay. 
Could not Mallory’s attorney, for example, if the case were to be 
retried under this bill, still seek to obtain Mallory’s release—even 
before trial—on the ground that he was unlawfully detained because 
of the unnecessary delay between his arrest and being brought before 
a committing magistrate? In fact, were the Supreme Court to 
consider Mallory under the present bill, there would be grave doubts 
as to whether the confession would be admissible because of the aggra- 
vating circumstances enumerated above, not the least of which—aside 
from unnecessary delay—was Mallory’s subnormal mental capacity. 

The proponents of this legislation talk only of confessions and point 
out, in an effort to make this harsh bill palatable, that confessions 
must still be voluntarily made and trustworthy, otherwise they will 
continue to be inadmissible in the trial of a case. They neglect to 
point out, however, that all other evidence, such as soiled garments, 
fingerprints, weapons, and other telltale items including statements of 
witness, which are obtained as the result of statements or other leads 
made by the accused during the period of unnecessary delay, will now 
be admissible even though they are the fruits of illegal police detention. 
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Rule 5(a), requiring preliminary hearing without unnecessary delay, 
is a good rule. Nearly all of the States have similar enactments. It 
is aimed at preserving constitutional rights and, in particular, pro- 
cedural due process of law. It provides for the treatment of accused 
persons on an equal basis. It offers protection to the impoverished, 
uneducated, or youthful suspect. The hardened or well-heeled 
criminal does not need a committing magistrate to advise him of his 
rights. He either knows them or has ¢ ompetent counsel immediately 
at hand. But the ignorant, the lowly, the illiterate do not fully 
understand such things as the privilege against self-incrimination, 
preliminary examinations, bail, the right to stand mute, and the right 
not only of counsel, but of court-appointed counsel if they are without 
funds. These accused usually have no evidence—other than their 
own words—to prove coercion or force, whereas the police can have 
many witnesses to prove the contrary. Against the possibility of 
wrongful police action and to insure balanced protection among 
accused persons stands rule 5(a), commanding prompt arraignment 
so that suspects may be advised by a neutral committing magistrate 
of these constitutional safeguards. 

Under the proposed legislation, since mere delay will not bar a con- 
fession, the police conceivably will be able to arrest and detain a 

erson without probable cause which the law requires. Then through 
Soneumpneeh questioning, statements, admissions, and confessions 
can be elicited which later can be used against them at trial. Thus 
illegal arrest and illegal detention will be condoned and convictions 
obtained on tainted evidence. 

The proponents of this bill should be reminded that changing a 
rule of law does not protect citizens from violence; only improvements 
in police departments and in scientific methods of crime detection can 
accomplish this. Confessions, unfortunately, have become useful as 
instruments in overcoming inadequate police tools, police training, 
and police inefficiencies. 

It is argued that the Mallory rule hampers effective law enforcement 
in that it is often difficult to show “probable cause” unless and until a 
confession has been secured. The difficulty with this argument is 
that the fourth amendment to the Constitution prohibits any arrest 
except upon probable cause. If there is no probable cause at the time 
of the arrest, the accused should not be arrested to begin with. If, on 
the other hand, the arrest is lawful under the fourth amendment, there 
is already probable cause and no confession therefore is necessary in 
order to hold an accused. It is well settled that police officials and 
prosecuting officers cannot use the fruits of their wrongdoings to 
secure convictions. Evidence secured by corecion (be it physical or 
psychological), unlawful search and seizure, has long been held 
inadmissible by our Federal courts. The Mallory case is a sound 
decision because it reafiirms this elementary principle. 

The courts of appeal and district courts have entertained these 
issues in at least 40 reported cases since the Supreme Court decision 
in the Mallory case. They have interpreted the phrase “without 
unnecessary delay” to mean exactly what it says. They have not 
outlawed all delays nor all questioning or checking of evidence prior 
to preliminary hearing. For example, in Milton Mallory v. U.S., 
case No. 14023, decided March 31, 1958, the District of Columbia 
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Court of Appeals expressly held that delay in and of itself does not 
make a confession inadmissible. There, there was a delay of 14 hours 
before preliminary examination. In so holding, the court cited the 
earlier Mallory case, and held that neither it nor any other authority 
required a contrary finding. 

In another case, Trilling v. U.S. (260 Fed. 2d 677 (1958)), defendant 
was charged with breaking and entering a warehouse and for certain 
burglaries. On a consolidated appeal the court held with regard to 
count 3 therein that receipt in evidence of Trilling’s confession or 
admission made to police before his arraignment was proper, in the 
light of the circumstances in which they were obtained. Here the 
majority opinion very aptly pointed out that rule 5(a) permits differ- 
ing results in varying situations. It stated that it was not simply a 
matter of hours, one way or another, but of police purpose and con- 
duct in the light of the circumstances. 

We have, then, a situation where the courts, through judicial deci- 
sions, are accomplishing the very purpose which the instant bill seeks 
to obtain by legislation. There is no need for haste. The fears which 
law enforcement g groups had immediately following the earlier Mallory 
case have thus far proved unfounded. We feel confident that time, 
as was proved in the cases following the McNabb case, will further 
show that the instant legislation is not needed. 

The proponents of the legislation point out that in the future (and 
pursuant to the second paragraph of the bill) an arrested person must 
be advised by the police of his right to remain silent and warned 
that anything he may say can be used against him. This is an im- 
provement in existing law. But what is the reason for omitting from 
the bill a provision advising the arrested person of his right to counsel 
and also of telling him what the charge is against him or of his right 
under rule 5(a) to be brought before a committing magistrate without 
undue delay? There is only one obvious answer: A person so warned 
would ask for an attorney and the law-enforcement officials do not 
want an attorney in the case at the very outset. It is at this very 
time, in the course of a criminal prosecution, that the individual needs 
the utmost protection of his constitutional rights. The hardened 
criminal knows his rights and exercises them. The inexperienced, 
uneducated person is the one whose need is the greatest at such a time. 

While this bill is referred to as a rule of evidence, it is in effect a 
rule which undermines and erodes the constitutional rights set forth 
in the fourth, fifth, and sixth amendments. The wheel has made a 
complete turn on this issue since the McNabb case in 1943. The 
Mallory decision is merely an application of the holding in that case. 
Neither of those cases prevented or will prevent the police from con- 
ducting a proper interrogation, but they do forbid extracted confes- 
sions and other damaging admissions which are obtained during a 
period of illegal detention. This proposal places upon illegal detention 
congre ssional approval. 

We should follow the example of our predecessors and reject this 
legislation which violates not only the spirit but the letter of rights 
guaranteed to the individual by the Constitution. Never is the 
need for constitutional rights greater than when the strong arm of 
the Government exercises its police power against the individual. 
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Such rights were designed specifically for such a situation. They 


must not be impaired. 
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ADDITIONAL VIEWS OF MR. LIBONATI 


The development of the subject matter herein, the various phases 
of legal procedures treated in this series, are to instruct the lay mind 
with the serious problems confronting the courts in situations that 
incite and arouse public controversy as in the so-called Mallory case. 

It is well to acquaint an uninformed public with the intricacies of 
the law in order that they be not aroused by the pleadings of those 
who, sometimes uninformed or misinformed themselves, mouth the 
criticisms of our laws or courts. In difficult decisions the judges of 
our courts are obligated to follow the law, and their interpretation 
should not result in a special decision to affect wrongfully a certain 
defendant. The law is for everyone, and to apply to all cases that 
come within its purview and not to be twisted out of context to fit a 
particular case. 

To be certain each citizen has a right to criticize the functionin 
of any public institution, but before doing so, he should have a genera 
understanding of its functions and operations. The compilation of 
this material been gathered from many sources and should be con- 
sidered as a general report of the subject at hand, the authoritative 
work of scholars learned in the law. 

The judge, the jury, as duly organized institutions must be studied 
according to the past experiences and precedents created by their 
very existence. An open discussion of procedures discloses the reason 
and necessity for the rules. In a few instances justice is denied by the 
very operation of the rule—but as the innocent must be protected— 
only the rule will make it certain. 

The subject matter is divided into four major parts: 

(1) The problems of proof under Anglo-American system in 
litigation. 

(2) Function of a jury in criminal cases. 

(3) Procedures used in determining admissibility. 

(4) Methods used in Federal courts. 


THE PROBLEMS OF PROOF UNDER ANGLO-AMERICAN SYSTEM OF 
LITIGATION 


It is self-evident to the layman that the courts could not function 
without the acceptance of an intricate set of strict legal rules, designed 
to meet intricate and varied situations. 

It must be accepted that in some instances the rules may be an 
impediment to the administration of justice. 

Therefore, through the adoption of rules of evidence that are direct, 
simple and based on commonsense, can it only become less difficult 
to arrive at the truth. 

If we combine an examination of the historical background with 
the practical application of procedural rules we can reach conclusions 
that will reduce the difficulties confronting the lawyers preparing a 
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trial, the judge conducting a trial, and a jury in understanding its 
duties in the treatment ond weighing of the evidence. 

Many of these problems are due to inconsistencies, ambiguities and 
unrealistic limitations, and the difficulty of finding words that convey 
the exact meaning. 

The history of the subject of the admissibility of confessions is 
indicative of the various views held in different jurisdictions resulting 
in the waste of time, energy, and money and the resulting injustice 
when a dispute is not clearly defined and when relevant matters are 
denied. 

If a rule of evidence is unacceptable to the lay mind and refutes 
the commonsense acceptance of ordinary experience and understand- 
ing, then it may be construed into nothingness; and, in some instances, 
by its emphatic persistence have the opposite effect, and thus deprive 
the juror of the effective assistance of the judge in the very situation 
where it is most needed. It is time that we cease to treat jurors as a 
group of inferior mentalities, and at other times as men of superhuman 
ability to control their emotions and intellects. 

The operation of the numerous evidential rules restricting the 
admission of testimony as frequently works against the accused as 
in his favor. As many of these rules are necessitated by the jury 
system itself, this is another instance where trial by jury may preju- 
dice innocent men, to say nothing of guilty men who are thus enabled 
to go free. 

There is no doubt that service on a jury acquaints the citizen with 
justice, as it is practically administered. It is the means through 
which one can actually particpate in the administration of government. 
It gives a person a sense of community responsibility. 

It is also true that the juror receives an education in this new field; 
the majority serving for the first time are not indoctrinated sufficiently 
to efficiently discharge their new responsibility. After all, the jury 
was not instituted as a substitute for education, but as a means of 
trying lawsuits. 

The truth is that many jurors fail to understand the meaning of the 
court’s instructions and even, in many cases, to grasp the factual com- 
plexities of the evidence presented (especially in long trials) for the 
determination of their verdict. 

Under H.R. 4957 it is incumbent upon the court to instruct the 
jury that, delay of itself is not to be considered by the jurors to 
determine whether or not the confession was a result of abuse, influence, 
or coercion. 

Such an instruction would deprive the defendant of protection 
against an unjust conviction, quite as much as society requires the 
conviction and punishment of one who has committed the crime. It 
is also true that the jury, relying on its experiences of everyday life 
concerning certain methods of certain publicized police techniques, 
and, certainly, rightfully or wrongly, this is of widespread accept- 
ance, would consider the evidentiary fact of ‘‘delay’’ as the controlling 
factor in the procural of the confession and, thus, resent the Court’s 
introduction as unreasonable, irrational, prejudical bias to the defend- 
ant’s case—and acquit. 

We have not yet learned to control what men believe, but we can 
control what men do. 
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Man is a creature of habit—not hate. Order, even though it is 
enforced order, nonviolent conduct, despite intolerant and diserimi- 
natory beliefs, creates among people of the community habitual 

atterns of conduct. The habit of order, like any other habit, can 
be so ingrained into the human mind that it will displace baser 
modes of conduct. 

It should be made clear that the establishment of this degree of 
order does not necessitate a police state. Social order does not 
require more laws or tighter restrictions on human liberty. It does 
not require broadened police powers. Order can be achieved within 
the framework of existing police power and responsibility, profes- 
sionally and effectively discharged. 

That these laws have not prevented violence is not the fault of the 
laws, but of the manner in which they are construed and enforced. 
The purpose of this paper is to outline a realistic and practical accept- 
ance of the question for securing and maintaining within the limits 
of existing legislation. 

Some will question the limiting of the discussion to the fringe limits 
of legal propriety. The evils of forced confessions will never be 
eliminated so long as conflict keeps alive the beliefs that created them. 

In the ruins of police mob action, in the pain of physical assault, 
and in the renewed and intensified hates and fears which follow one’s 
arrest, there are no solutions. 

It is claimed that the jury induces public confidence in the adminis- 
tration of justice. 

First, that the community is said to have more confidence in the 
judgment of laymen than of those learned in the law—this faith in the 
jury cannot be justified. 

This confidence may be the result of the verdict wrapping up all 
complicated and insoluble, disputable facts, returned in supposed 
compliance with strict legal rules by a unanimity requirement. The 
unanimity of the jury, in itself, seems to suggest that rational dis- 
agreement on the issues submitted is impossible. 

No issue is too tough; there is a definite legal solution for all prob- 
lems. The certainty of a verdict in accordance with the law and the 
evidence by the jury creates a respect for the law and for its legal 
institutions. 


FUNCTION OF THE JURY IN CRIMINAL CASES 


The position of the function of the jury in criminal cases reflects, 
historically, its identification with freedom. A jury is effective in 
criminal proceedings because an accused is entitled to the best democ- 
racy can offerhim. It is able to make allowances for the circumstances 
of the particular case—to dispense with a rule of law. It can swing 
either way. The legal administration must be flexible in order to be 
more reliable than in civil cases. The issues are not generally too 
complex (Hansen v. U.S., 156-15-173 (1895)). The proceedings are 
serious, dealing in the lives and freedom of others. Emotional pres- 
sures are tremendous—both inside the courtroom and outside, such as 
newspapers, radio, or television (3 Syracuse Law Review 150 (1950), 
American Bar Association 62 ABA, Report 851-861 (1937)). 

The jurors’ native prejudices are aroused and by the time they are 
selected for service, has been fired to a fevered pitch by community 
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outrage against the crime the defendant is accused of having com- 
mitted. Changes of venue are necessitated by the inability of venire- 
men to afford the defendant a fair trial (Shepherd v. Florida, 341 
U.S. 54 (1951)), and cases have arisen in which the defendant’s only 
alternatives were to run the risk of a biased jury or rot in jai!, because 
of inability to post bail or because bail had been denied (Moore vy. 
Dempsey, 261 U.S. 86 (1923)). 

The defendant is not allowed to waive judgment by his peers 
(Patton v. U.S. 281 U.S. 276 (1930)). 

Denied right to waive a trial by jury without the Government’s 
consent, and prosecutors for publicity are not always willing to give 
the required consent. 

On the whofe, ttie criminal jury’s ability to measure up to the heavy 
tasks assigned to it are impeded by the increased emotion that warps 
its factfinding abilities, even though it has been said by legal authori- 
ties that they are excellent judges of character. It is true that courts 
treat them with the tenderness one would accord to children. 

Recent trends in the adoption of procedures used to determine the 
admissibility of confessions indicate that the defendant may not be 
afforded adequate protection against the use by the jury of an im- 
properly obtained confession. 


The function of responsibility of judge and jury in considering whether 
a confesston was voluntary or not 

The solution to establish the formulating standards for the admission 
of confessions in evidence has been an active controversial question 
for years. 

(1) McNabb v. U.S. (318 U.S. 332 (1943)). 

(2) Brown v. Miss. (297 U.S. 278 (1936)). 

(3) National Commission on Law Observation and Enforce- 
ment No. 11, Report on Lawlessness in Law Enforcement (1931). 

The principal objective of this activity has been to prevent the jury 
from considering an improperly obtained confession. 

The new standards have been criticized on the grounds that they 
prohibit necessary police practices. (See Imbau, ‘“The Confession 
Dilemma in the U.S. Supreme Court,” 43 Ill. L. Review 442, 447 
(1948)). 

The standards themselves, together with the procedures of their 
application to a confession, do have a bearing upon whether or not 
the defendant receives this protection. 


PROCEDURES USED IN DETERMINING THE ADMISSIBILITY 


The two basic methods of determining admissibility of a confession 
are commonly referred to as the orthodox and New York procedures. 

The most important difference is that under the orthodox procedure 
the judge makes the final determination as to the admissibility of the 
evidence, while under the New York method the jury makes the final 
determination. 

In the orthodox procedures (at one time the majority view) the judge 
is required to hear, usually out of the jury’s presence, all the evidence 
relating to the voluntariness of the confession (Schaffer v. U.S., 221 
F, 2d 17, 21 (5th Cir. 1955); State v. McCarthy, 133 Conn., 171, 177, 
49A 2d 594, 597 (1946); People v. Weber, 401 Ill. 584, 598, 83 NE, 
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2d 297, 305 (1948), certiorari denied 336 U.S. 969 (1949); Caudill v. 
State, 224 Ind. 531, 538, 69 NE. 2d 549, 552 (1946); Andrew v. State, 
220 Miss. 28, 33, 70 S. 2d 40, 42 (1954); State v. Craig, 9 N.J. Super. 
18, 23, 74A 2d 617, 620 (1950)). 

The judge then makes a final determination whether the confession 
is voluntary and admitted into evidence or involuntary and excluded. 
The judge’s conclusion is final, and will not be reexamined by the jury. 
However, if the confession is admitted, the jury may receive evidence 
concerning its procurement in order to determine its credibility. 
Frequently it is the same evidence that the court heard in determining 
its admissibility. The evidence is generally limited to the circum- 
stances surrounding the taking of the confession (People v. Fudge, 342 
Ill. 574-586-87, 174 NE. 875-880 (1931); Humphries v. State, 181 
Miss. 325, 331, 179 So. 561-63, 64 (1938) ; Wigmore Evidence, sec. 861 
(3d ed., 1940)). 

Credibility requires an examination of all elements which bear on the 
accuracy of the confession. 

Under New York procedure (now represents the majority view) the 
judge usually in the presence of the jury hears evidence surrounding 
the making of the confession (Duncan v. U.S., 197 F. 2d 935, 937-938 
(5th Cir.) certiorari denied 344 U.S. 885 (1952); Barnes v. State, 
217 Ark. 244, 249; 229 SW. 2d 484 (1952); Downs v. State, 208 Ga. 619, 
621, 68 SE. 2d 568, 570 (1952); People v. Fernandez, 301 N.Y. 302, 326; 
93 NE. 2d 859, 872 (1950), certiorari denied 340 U.S. 914 (1951); 
Commonwealth v. Narr, 173 Pa. Super. 148, 151 96A 2d 155, 156 (1953); 
Newman v. State, 148 Texas Crim. 645, 660-661 187 SW. 2d 559, 
567-568 (1945)). 

If the only possible finding is that the confession is involuntary, the 
judge must exclude the confession (People v. Leyra, 302 N.Y. 553, 
564 98 NE. 2d 553, 558-559 (1951)). 

Where the judge finds only a voluntariness is possible, some juris- 
dictions allow his determination to be final (Williams v. U.S., 189 
F. 2d 693, 694). 

In the District of Columbia Circuit, 1951, the court followed New 
York rule, that where there is no evidence rebutting the voluntary 
nature of the confession, it is unnecessary for the court to submit the 
question to the jury (People v. Pignatoro, 263 N.Y. 229, 240-241; 188 
NE. 720, 724 (1934), where the court found error in the trial judge’s 
determining that the confession was voluntary). 

Where the judge determines that the testimony presents conflicting 
evidence, the issue of voluntariness is submitted to the jury without 
any prior determination made by the court. This is dangerous, for 
the practice of instructing the jury to apply legal tests of admissibility 
to the confession rather than weighing its intrinsic value has been 
characterized as a great blunder (9 Wigmore Evidence, sec. 2550 
(8d ed., 1950); see also 3d ed., sec. 861). 

_ The jury is then instructed to disregard the confession if they find it 
mvoluntary (Stein v. N.Y., 346 U.S. 156, 173, note 17 (1953)). 

If they find the confession voluntary, the jury is to consider it with 
all the other evidence in reaching their verdict. 

Thus under the New York method the jury determines the volun- 
tariness when conflicting evidence is presented, while under the 
orthodox procedure the judge makes the determination. 


59012°—59 H. Rept., 86~-1, vol. 2——55 
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In Massachusetts the rule is similar to the New York method, ex- 
cept that the judge may resolve conflicting evidence by excluding the 
confession; however, if he allows the confession to be received, the 
jury considers the voluntariness question. It results that the judge 
in close cases admits the confession in evidence in order to escape 
responsibility for making the final decision. The defendant is thereby 
deprived of protection that led to calling this the humane rule. 

Under the orthodox rule the judge determines the admissibility, 
and the jury the weight of the evidence (confession). The judge 
gives an uncomplicated instruction. The evidence is before the jury. 

Also the defendant is protected in not having the coerced confession 
before the jury as in the New York rule. 


CORROBORATION REQUIRED 


The general rule provides that a confession of a defendant is not 
sufficient to warrant his conviction, without additional proof that the 
crime charged has been committed. This means that there must be 
some other evidence of the corpus delicti besides the confession. It is 
only necessary to show, by some other evidence, that the crime charged 
has been committed by someone. It is not necessary to connect the 
defendant with the crime by means of other evidence (People v. 
Roach, 109 NE. 618). Full, direct, and positive evidence of the corpus 
delicti, independent of the confession, is not required. It is sufficient 
to warrant a conviction if corroborating circumstances are shown 
which, when considered in connection with the confession, are sufficient 
to establish the defendant’s guilt in the minds of the jury beyond a 
reasonable doubt. 


METHODS USED IN THE FEDERAL COURTS 


There is no uniform procedure in the Federal courts. On the con- 
trary, there is considerable disagreement as to what is the proper 
method. The conflict is a direct result of the discussion of a proper 
procedure in Wilson v. United States (161 U.S. 613, 624 (1896)). 

The Court said: 


When there is a conflict of evidence as to whether a con- 
fession is or is not voluntary, if the court decides that it is 
admissable, the question may be left to the jury with the 
direction that they should reject the confession if, upon the 
whole evidence, they are not satisfied it was not the voluntary 
act of the defendant. 


Dean Wigmore interpreted this statement as rejecting the orthodox 
rule (3 Wigmore Evidence, sec. 861, note 3 (3d ed., 1940)). 

This is a reasonable interpretation since the Court was apparently 
referring to the Massachusetts procedure. However, the circuit court 
of appeals for the 2d circuit has construed this statement as authorizing 
the orthodox rule (United States v. Lustig, 163 F. 2d 85, 89 (2d Circuit), 
cert. denied 332 U.S. 812 (1947)). 

The second circuit concluded that the Supreme Court intended that 
the jury pass upon the credibility of the confession rather than on 
its admissiblity. Other Federal courts citing the Wilson case, have 
at various times approved the orthodox, as in Schaffer v. U.S. (221 F. 
2d 71, 21 (5th Circuit 1955)); U.S. v. Lustig (163 F. 2d 85, 89, 2d 
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Circuit, cert. denied 332 U.S. 812 (1947)), Pen Wing Quong v. U.S. 
(111 F. 751, 757 (9th Cir. 1940)). 

And other Federal courts, the New York decision Duncan v. U.S. 
(197 F. 2d 935, 938, 5th Cir., cert. denied, 344 U.S. 885 (1952)); 
Tyler v. U.S. (193 F. 2d, 24, 28 (D.C. Cir.) (1951), cert. denied, 
343 U.S. 908 (1952)); Catoe v. U.S. (131 F. 2d, 16, 19 (D.C. Cir.) 
(1942)). 

And other Federal courts, the Massachusetts rule (Til/otson v. U.S., 
231 Fed. 2d 736, 739 (D.C. Cir.) cert. denied, 351 U.S. 989 (1956); 
Patterson v. U.S., 183 F. 2d 687, 689-690 (5th Cir. 1950)). 

It is certain that the intent of the Mallory decision was to protect 
civil liberties and to prevent “rubber hosing” or the mistreatment of 
suspects, and that holding a prisoner for a period without arraign- 
ment could be considered placing him under duress. The passage of 
this bill may result in a question as to its constitutionality, and bring 
the Supreme Court to the one proposition in these matters that it has 
not discussed. The admissibility of confessions, etc., that was not 
considered passed upon in the Mallory decision—the complications 
may be of a far more serious nature concerning police procedure. 

There is a peculiar difference between the State decisions on the 
admissibility of a confession and its value as evidence standing alone. 
A confession alone, without some corroborating facts or circumstances 
is not sufficient evidence to sustain a conviction in most of the State 
courts. 

A confession alone is sufficient for a conviction in the Federal court. 
Therefore, the Supreme Court in the Mallory case, where the prosecu- 
tion relied on a confession alone for a conviction; it was natural for 
the court to weigh carefully every surrounding circumstance as to 
procedure. 

It is natural that the entire atmosphere surrounding this bad case 
would be charged with suspicion. It is well said that close cases on 
appeal result in decision that become controversial. 

There is no reason why the trial court is not in a better position to 
determine the question whether the delay is such that, based upon 
reason, it was or was not an unreasonable delay. 

We must bear in mind this fact that the Supreme Court reversed 
and remanded the Mallory case and the prosecution abandoned the 
matter, 

SupreME Court or THE Unitep States 


No. 521—October Term, 1956 


AnprREw R. Mattory, Petirioner, v. UniteED STATES OF 
AMERICA 


ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF 
APPEALS FOR THE DISTRICT OF COLUMBIA CIRCUIT 


(June 24, 1957) 


Mr. Justice FRANKFURTER delivered the opinion of the 
Court. 

Petitioner was convicted of rape in the United States 
District Court for the District of Columbia, and, as au- 
thorized by the District Code, the jury imposed a death 
sentence. The Court of Appeals affirmed, one judge dis- 
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senting. 236 F. 2d 701. Since an important question 
involving the interpretation of the Federal Rules of Criminal 
Procedure was involved in this capital case, we granted the 
petition for certiorari. 352 U.S. 877. 

The rape occurred at six p.m. on April 7, 1954, in the 
basement of the apartment house inhabited by the victim. 
She had descended to the basement a few minutes previous 
to wash some laundry. Experiencing some difficulty in 
detaching a hose in the sink, she sought help from the 
janitor, who lived in a basement apartment with his wife, two 
grown sons, & younger son and the petitioner, his nineteen- 
year-old half-brother. Petitioner was alone in the apartment 
at the time. He detached the hose and returned to his 
quarters. Very shortly thereafter, a masked man, whose 
general features were identified to resemble those of both 
ponuene and his two grown nephews, attacked the woman. 
She had heard no one descend the wooden steps that furnished 
the only means of entering the basement from above. 

Petitioner and one of his grown nephews disappeared from 

the apartment house shortly after the crime was committed. 
The former was apprehended the following afternoon 
between two and two-thirty p.m. and was taken, along with 
his older nephews, also suspects, to police headquarters. At 
least four officers questioned him there in the presence of 
other officers for thirty to forty-five minutes, beginning the 
examination by telling him, according to his testimony, : 
that his brother had said that he was the assailant. Peti- : 
tioner strenuously denied his guilt. He spent the rest of the | 
afternoon at headquarters, in the company of the other two 
suspects and his brother a good part of the time. About 
four p.m. the three suspects were asked to submit to “lie 
detector’’ tests, and they agreed. The officer in charge of the 
polygraph machine was not located for almost two hours, 
during which time the suspects received food and drink. 
The nephews were then examined first. Questioning of 
petitioner began just after eight p.m. Only he and the 
polygraph operator were present in a small room, the door 
to which was closed. 

Following almost an hour and one-half of steady interro- 
gation, he “first stated that he could have done this crime, or 
that he might have done it. He finally stated that he was 
responsible * * *.” (Testimony of polygraph operator, 

R. 70.) Not until ten p.m., after petitioner had repeated 
his confession to other officers, did the police attempt to 
reach a United States Commissioner for the purpose of 
arraignment. Failing in this, they obtained petitioner’s 
consent to examination by the deputy coroner, who noted 
no indicia of physical or psychological coercion. Petitioner 
was then confronted by the complaining witness and “‘(p)rac- 
tically every man in the Sex Squad,” and in response to 

uestioning by three officers, he repeated the confession. 

etween eleven-thirty p.m. and twelve-thirty a.m. he dic- 
tated the confession to a typist. The next morning he was 
brought before a Commissioner. At the trial, which was 
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delayed for a year because of doubt about petitioner’s ca- 
pacity to understand the proceedings against him, the signed 
confession was introduced in evidence. 

The case calls for the proper application of Rule 5(a) of 
the Federal Rules of Criminal Procedure, promulgated in 
1946, 327 U.S. 821. That Rule provides: 

‘‘(a) APPEARANCE BEFORE THE COMMISSIONER. An offi- 
cer making an arrest under a warrant issued upon a com- 
plaint or any person making an arrest without a warrant shall 
take the arrested person without unnecessary delay before 
the nearest available commissioner or before any other 
nearby officer empowered to commit persons charged with 
offenses against the laws of the United States. When a 
person arrested without a warrant is brought before a com- 
missioner or other officer, a complaint shall be filed forth- 
with.” 

This provision has both statutory and judicial antecedents 
for guidance in applying it. The requirement that arraign- 
ment be ‘“‘without unnecessary delay” is a compendious re- 
statement, without substantive change, of several prior 
specific federal statutory provisions. (E.g., 20 Stat. 327, 
341; 48 Stat. 1008; also 28 Stat. 416.) See Dession, The 
New Federal Rules of Criminal Procedure I, 55 Yale LJ. 
694, 707. Nearly all the States have similar enactments. 

In McNabb v. United States, 318 U.S. 332, 343-344, we 
spelled out the important reasons of policy behind this body 
of legislation: 

“The purpose of this impressively pervasive requirement 
of criminal procedure is plain. * * * The awful instruments 
of the criminal law cannot be entrusted to a single func- 
tionary. The complicated process of criminal justice is 
therefore divided into different parts, responsibility for which 
is separately vested in the various participants upon whom 
the criminal law relies for its vindication. Legislation such 
as this, requiring that the police must with reasonable 
promptness show legal cause for detaining arrested persons, 
constitutes an important safeguard—not only in assuring 
protection for the innocent but also in securing conviction 
of the guilty by methods that commend themselves to a pro- 
gressive and self-confident society. For this procedural re- 
quirement checks resort to those reprehensible practices 
known as the ‘third degree’ which, though universally 
rejected as indefensible, still find their way into use. It aims 
to avoid all the evil implications of secret interrogation of 
persons accused of crime.” 

Since such unwarranted detention led to tempting utili- 
zation of intensive interrogation, easily gliding into the evils 
of the “third degree,” the Court held that police detention 
of defendants beyond the time when a committing magistrate 
was: readily accessible constituted “wilful disobedience of 
law.” In order adequately to enforce the congressional re- 
quirement of prompt arraignment, it was deemed necessary 
to render inadmissible incriminating statements elicited from 
defendants during a period of unlawful detention. 


EP 
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In Upshaw v. United States, 335 U.S. 410, which came 
here after the Federal Rules of Criminal Procedure had 
been in operation, the Court made it clear that Rule 5(a)’s 
standard of ‘without unnecessary delay” implied no relaxa- 
tion of the McNabb doctrine. 

The requirement of Rule 5(a) is part of the procedure de- 
vised by Congress for safeguarding individual rights with- 
out hampering effective and intelligent law enforcement. 
Provisions related to Rule 5(a) contemplate a procedure that 
allows arresting officers little more leeway that the interval 
between arrest and the ordinary administrative steps required 
to bring a suspect before the nearest available magistrate. 
Rule 4(a) provides: “If it appears from the complaint that 
there is probable cause to believe that an offense has been 
committed and that the defendant has committed it, a war- 
rant for the arrest of the defendant shall issue. * * *” Rule 
4(b) requires that the warrant “shall command that the de- 
fendant be arrested and brought before the nearest available 
commissioner.”” And Rule 5 (b) and (c) reveal the function 
of the requirement of prompt arraignment: 

“(b) STATEMENT BY THE COMMISSIONER. ‘The commis- 
sioner shall inform the defendant of the complaint against 
him, of his right to retain counsel and of his right to have a 
preliminary examination. He shall also inform the defendant 
that he is not required to make a statement and that any 
statement made by him may be used against him. The com- 
missioner shall allow the defendant reasonable time and op- 
portunity to consult counsel and shall admit the defendant 
to bail as provided in these rules. 

“‘(c) PRELIMINARY EXAMINATION. The defendant shall 
not be called upon to plead. If the defendant waives pre- 
liminary examination, the commissioner shall forthwith hold 
him to answer in the district court. If the defendant does 
not waive examination, the commissioner shall hear the evi- 
dence within a reasonable time. The defendant may cross- 
examine witnesses against him and may introduce evidence 
in his own behalf. If from the evidence it appears to the 
commissioner that there is probable cause to believe that an 
offense has been committed and that the defendant has com- 
mitted it, the commissioner shall forthwith hold him to 
answer in the district court; otherwise the commissioner shall 
discharge him. The commissioner shall admit the defendant 
to bail as provided in these rules.”’ 

The scheme for initiating a Federal prosecution is plainly 
defined. The police may not arrest upon mere suspicion 
but only on “probable cause.” The next step in the pro- 
ceeding is to arraign the arrested person before a judicial 
officer as quickly as possible so that he may be advised of 
his rights and so that the issue of probable cause may be 

romptly determined. The arrested person may, of course, 
a “booked” by the police. But he is not to be taken to 
police headquarters in order to carry out a process of inquiry 
that lends itself, even if not so designed, to eliciting damag- 
ing statements to support the arrest and ultimately his guilt, 
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The duty enjoined upon arresting officers to arraign 
“without unnecessary delay” indicates that the command 
does not call for mechanical or automatic obedience. Cir- 
cumstances may justify a brief delay between arrest and 
arraignment, as for instance, where the story volunteered by 
the accused is susceptible of quick verification through third 
parties. But the delay must not be of a nature to give 
opportunity for the extraction of a confession. 

he circumstances of this case preclude a holding that 
arraignment was ‘“‘without unnecessary delay.” Petitioner 
was arrested in the early afternoon and was detained at 
headquarters within the vicinity of numerous committing 
magistrates. Even though the police and ample evidence 
from other sources than the petitioner for regarding the 
petitioner as the chief suspect. they first questioned him 
for approximately a half hour. When this inquiry of a 
nineteen-year-old lad of limited intelligence produced no 
confession, the police asked him to submit to a lie-detector 
test. He was not told of his rights to counsel or to a pre- 
liminary examination before a magistrate, nor was he warned 
that he might keep silent and “‘that any statement made by 
him may be used against him.” 

After 4 hours of further detention at headquarters, 
during which arraignment could easily have been made in 
the same building in which the police headquarters were 
housed, petitioner was examined by the lie-detector operator 
for santhae hour and a half before his story began to waver. 
Not until he had confessed, when any judicial caution had 
lost its purpose, did the police arraign him. 

We cannot sanction this extended delay, resulting in con- 
fession, without subordinating the general rule of prompt 
arraignment to the discretion of arresting officers in finding 
exceptional circumstances for its disregard. In every case 
where the police resort to interrogation of an arrested person 
and secure a confession, they may well claim, and quite 
sincerely, that they were merely trying to check on the in- 
formation given by him. Against such a claim and the evil 
ern of the practice for which it is urged stands 

ule 5 (a) asa barrier. Nor is there an escape from the con- 
straint laid upon the police by that Rule in that two other 
suspects were involved for the same crime. Presumably, 
whomever the police arrest they must arrest on “probable 
cause.” It is not the function of the police to arrest, as it 
were, at large and to use an interrogating process at police 
headquarters in order to determine whom they should charge 
before a committing magistrate on “probable cause.” 


Reversed and remanded. 


The principal fault with H.R. 4957, the present proposed law, is 
that it now by its amendment affects rule 5, actually by amendment 
of section 3501 amends the Evidence Act and, further, specifically 
rules out the element of “delay” as a legal consideration in the deter- 
mination of the violation of the defendant’s rights under the rule as 
well as article XIV of the Constitution, thus effecting violation the 
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defendant’s civil rights, which legally should directly effect the 
legality of the entire proceeding. 

Thus, the amending of the Evidence Act by this bill creates a 
basic issue and concerns rule 5(a) of the Federal Rules of Criminal 
Procedure. 

And to the rule to protect innocent persons suspected of crime 
who must under the rule be arraigned before a court without unneces- 
sary delay is nullified. This position surely is untenable as a result 
of the Mallory case. For in the interpretation of this rule, the court 
did not need to consider statements made by the defendant to police. 
The fact that they were made during an unnecessary delay between 
arrest and arraignment and that the Court held that the delay was a 
denial of due process, in violation of the rule, nullified their con- 
sideration. 

Of course, the decision resulted in vehement opposition by those 
charged with law enforcement and the prosecuting officers. It also 
created violent debates on police procedures, violation of constitu- 
tional rights, the promulgation of a police state, the hinderance and 
curbing of the efficiency of police work, and the coddling of criminals 
in violation of society’s intentions; further, that the Court had 
strapped the police in their investigations by holding that 7% hours 
was too long a time before the arraignment of the prisoner and that 
he had not been fully advised of his rights. 

As a result of this decision, the police assert that the lower courts 
have, in one instance, held that 20 minutes of questioning before the 
arraignment of the prisoner was in violation of his constitutional rights. 

It is understood that the intent of the Mallory decision was the 
prevention of the violation of one’s civil rights and to insure the 
elimination of the practice of placing an individual under duress by 
the police. 

The police further complain that recent Supreme Court decisions 
and lower court holdings are against the conscience of society’s wel- 
fare, with no regard to its protection against the depredations of the 
criminal classes. That the decision causes great hesitancy on the 
part of the arresting officer to assume the responsibilities of his duty 
to the public—that any statements made by the prisoner voluntarily 
are subject to increasing legal attack; if the delay is caused for the 
very time spent in preparing and completing the necessary paperwork, 
thus reducing to writing the admission or confession. This attitude 
totally disregards the basic functioning of a court to protect the rights 
of both the defendant, society, and the police and enforcing agencies. 

The police maintain that the questioning of a subject is absolutely 
necessary in the detection of acrime. Without this functioning prac- 
tice many crimes would escape detection and go unpunished, thus 
permitting the professional criminal to perpetrate other crimes against 
societ 

The decision in the Mallory case is important because the effect of 
the violation of rule 5 does deny the right of the prosecution to use 
documents, i.e., the confession, admissions, contributing proof of cir- 
cumstances surrounding the crime, and corroborating evidence. 

The intent of the decisions, both in the Mallory and McNabb cases, 
is to enforce rule 5 to its very letter. Upon arrest, the suspect in 
custody must be taken, without unnecessary delay, before a commit- 
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ting magistrate, for the purpose of arraignment. It must be done as 
quickly as possible. 

The cases point out to the police a new interpretation of the method 
of enforcement of an old rule. It should stimulate new methods of 
law enforcement on the part of the police, a more scientific and in- 
telligent system of crime detection based on civilized standards for the 
protection of men’s rights in a secure government. 

Although the decision in the Mallory case does not directly involve 
the question of constitutional rights, yet in the Fikes case, the Court 
held that the use of the confession violated due process despite the 
absence of physical coercion. 

The Court handing down this decision commented upon the due 
process (Fikes v. Alabama, 77 Sup. Ct. 281 (1957)). 

The Court noted, ‘‘there was no evidence of physical brutality,” 
and indicated that elements which were present in prior cases in which 
the Court had held that confessions coerced were not present in this 
case. However, the Court said, “‘the determination of whether a 
confession has been obtained in violation of due process depends upon 
weighing of the circumstances of pressure against the power of resist- 
ance of the person confessing. What would be overpowering to the 
weak of will or mind might be utterly ineffective against an experi- 
enced criminal.” In the present case (Fikes v. Alabama) the Court 
considered significant the 10-day delay in arraignment, in violation 
of State law, during which the defendant, an uneducated Negro 
characterized as a “schizophrenic and highly suggestive,’ was not 
permitted to communicate with either legate or friends. “The 
totality of the circumstances,” the Court said, “that preceded the 
confessions in this case goes far beyond the allowable limits.” It 
was stated further by the Court that no single one of circumstances, 
portrayed by itself, violated due process. In regard to the absence 
of brutality the Court saw no difference “between the subversion of 
freedom of the will through physical punishment and the sapping of 
the will appropriately inferred from the circumstances in this case.” 
Commenting on the delay in arraignment, it said, ‘‘that while such 
delay even though violative of the State law, is not a denial of due 
process, it is to disregard experience not to recognize that the ordinary 
motive for such extended failure to arraign is not unrelated to the 
purpose of extracting the confession.” 

Three judges dissented. 

The dissent contended that the majority had overstepped its func- 
tion of enforcing the 14th amendment and had interfered in a State’s 
administration of its criminal laws. There was neither physical 
brutality nor that degree of psychological coercion usually associated 
with due-process violation. The questioning of the defendant was 
intermittent—never exceeded 2 or 3 hours at a time. The delay in 
the arraignment was not an unusual practice. In absence of anything 
that ‘‘shocks the conscience,’’ the dissent concluded, the Court should 
not interfere in State activities. 

So we can determine by these decisions the best course to follow in 
the protection of the innocent suspect as to his right to an immediate 
arraignment. The question of violation is one that is of the utmost 
importance to the suspect, the police, and a well-meaning society—each 
case can be determined by the several circumstances in the setting of 
these matters. The delay of arraignment in one set of circumstances 
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may arouse suspicion as to the “purpose of the delay” and destroy the 
State or Government’s (Washington, D.C., courts have jurisdiction 
over all felonies, etc.) case and in another set of circumstances and 
setting may be reasonable and explainable and not be considered an 
element contributing to the procural of a confession. 

The rule is interpreted by the U.S. Supreme Court to mean just 
what it seeks to do—protect innocent suspects. To destroy the rule 
by amendment—repealing its effectiveness and denying the right to 
the defendant to interpose the delay as the controlling influence in 
the pressure used to overcome the power of resistance—the delay 
being an evidentiary fact in the violation of one’s right to due process, 
is a travesty of justice. 

If perchance H.R. 4957 becomes a law, then the Supreme Court 
should no doubt upon appeal of some future litigation involving this 
question restore to the people their vested right to the protection 
insured by immediate arraignment, and be delivered from false 
charges brought against them, based on the peculiar practices of 
law-enforcement officers. 


ABSTRACTS OF RECENT CASES 


Confessions obtained during delay in arraignment are not automatically 
inadmissible in a Federal court 

After her arrest on a charge of the malicious burning of another’s 
property, the defendant was subjected to a 2-hour interrogation by 
police officers before being arraigned before a magistrate. During the 
interrogation, police informed defendant that she did not have to make 
a statement and that any statement made might be used against her. 
Nevertheless, the defendant prepared and signed a written confession. 
At the trial in a Federal district court, defendant objected to the 
introduction of the confession on the grounds that it was obtained in 
violation of rule 5(a) of the Federal Rules of Criminal Procedure 
which requires that an arrested person be taken before the nearest 
available commissioner ‘‘without unnecessary delay.”” The Court of 
Appeals for the District of Columbia Circuit, with one member dis- 
senting affirmed defendant’s conviction and approved the admission 
of the statement (Tillotson v. United States, 231 F. 2d 736 (D.C. Cir. 
1956)). 

In support of her contention, defendant relied on the majority 
opinion in Upshaw v. United States (335 U.S. 410) in which the court 
said at page 413: “* * * a confession is inadmissible if made during 
illegal detention due to failure promptly to carry a prisoner before a 
committing magistrate.” The court, however, considered the Upshaw 
case to be a restatement of the rule set forth in McNabb v. United 
States (318 U.S. 332 (1948)) which held inadmissible confessions 
obtained during “inexcusable detention” by “continuous questioning 
for many hours under psychological pressure.” The exclusions of the 
statements in both the McNabb and Upshaw cases, the court said, 
were based on findings that the confessions were the ‘‘fruits of wrong- 
doing” and that the accused was illegally detained for the very purpose 
of securing the confessions. The present case, the court stated, did 
not involve such a situation. To render a confession inadmissible as 
the product of a law violation, it was said, the delay in arraignment 
must be unreasonable, and, in addition, questioning must be con- 
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tinuous and of such a coercive nature as to indicate that the statement 
was not the “offspring of reasoned choice.” Affording the arresting 
officers a naduebts opportunity to question defendants prior to their 
arraignment, the court concluded, will not constitute such an 
“unnecessary delay” as to violate rule 5(a). 

In a District of Columbia case, in which the entire appellate court 
sat, the defendant Trilling was charged with breaking and enterin 
a warehouse and certain burglaries. He was convicted, and on appea 
one of the pertinent questions involved the receipt in evidence of 
Trilling’s confessions or admissions made to police before Trilling was 
arraigned. With regard to count 3, a majority of the court held that 
there was no error in the admission of Trilling’s confession. The 
court aptly pointed out that rule 5(a) of the Federal Rules of Crim- 
inal Procedure permits differing results in varying situations. It is 
not simply a matter of hours, one way or another, but a police pur- 
pose and conduct in the light of the circumstances. The court, it 
should be noted, placed Trilling’s confessions of guilt in the first two 
counts and in the last two counts in a different category from his 
admission of guilt as to the third count. This position, taken by 
the court with regard to the various confessions, indicates clearly 
that there is no hard-and-fast rule, that the Mallory doctrine is a 
good rule, and whether or not it applies depends upon the circum- 
stances of the individual case. The Mallory rule does not exclude 
all confessions and the same time it does not condone unnecessary 
delay (U.S. v. Trilling, 260 F. 2d 677 (1958)). 

In another Mallory case (Milton Mallory v. U.S., 259 F. 2d 797) 
the defendant was convicted of carnal knowledge, and on appeal 
complained that his confession, taken during a period of delay before 
his preliminary arraignment, should not have been admitted in evi- 
dence because of the prohibition contained in rule 5(a). The Court, 
however, in sustaining the conviction, held “without unnecessary 
delay” to mean exactly what it says. It stated that delay in and of 
itself does not make a confession inadmissible. In this second Mallory 
case there was a delay of 14 hours before preliminary examination. 
In affirming the conviction, the Court cited the earlier Mallory case 
= held that neither it nor any other authority required a contrary 

nding. 


Use of confession held to violate due process despite absence of physical 
coercion 

Following the attempted rape of a local resident, the defendant, 
an uneducated Negro, was apprehended by civilians. Police were 
summoned and the accused was jailed ‘‘on an open charge of investi- 
gation.” The day after his arrest, a Sunday, began a 10-day period 
of detention during which the defendant was held incommunicado and 
questioned at intermittent sessions of several hours’ duration. On 
Monday morning the defendant was questioned for 2 hours, during 
which time he was permitted to talk to hisemployer. That afternoon 
the defendant was transferred, ostensibly for his protection, from the 
local jail to the State prison. At the prison, the defendant was kept 
isolated from the other prisoners and, during the following week, 
was questioned almost daily at sessions lasting for several hours. 
On Thursday the defendant’s father requested and was denied permis- 
sion to see him. That evening, in response to questions asked by 
police, the defendant made a tape-recorded confession. The confes- 
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sion consisted largely of yes-or-no answers to questions asked b 

police. On Saturday a lawyer was denied permission to see the defend- 
ant, and the next day the defendant was permitted his first contact 
with friends. The following Tuesday, the 10th day of his detention, 
the defendant made a second confession, consisting of answers to 
questions, which was transcribed by police and signed by the de- 
fendant. 

Following this confession, the defendant was arraigned on a charge 
of burglary with intent to commit rape. At the trial, the court ruled 
the confession voluntary and admissible. The defendant did not 
testify regarding the procurement of the confessions because of the 
trial court’s ruling that such testimony would subject the defendant 
to unlimited cross-examination concerning the offense. Following 
the affirmance of the defendant’s conviction, by the Supreme Court 
of Alabama, the defendant petitioned for and was granted certiorari 
by the U.S. Supreme Court. That Court, with three members dis- 
senting, reversed the defendant’s conviction, holding that “the use 
of the confession secured in this setting was a denial of due process” 
in violation of the 14th amendment (Fikes v. Alabama, 77 Sup. Ct. 
281 (1957)). 
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LETTER OF SUBMITTAL 


CommitTrEE ON Scrence AND ASTRONAUTICS, 
Hovst or REPRESENTATIVES, 
Washington, D.C., May 11, 1959. 
Hon. Sam Raysurn, 


Speaker of the House of Representatives, 

ashington, D.C. 

Dear Mr. SprAkeER: By direction of the Committee on Science and 
Astronautics, I submit the enclosed report, ‘U.S. Policy on the Con- 
trol and Use of Outer Space.” 

This report has been prepared following investigative hearings by 
the full committee into some of the more pressing international and 
geopolitical phases of space exploration. At a meeting of the com- 
mittee on this date, the report was adopted and approved for sub- 
mission to the House. 

The findings and recommendations herein are, therefore, earnestly 
offered to the 86th Congress for consideration. 

Overton Brooks, Chairman. 


im 











LETTER OF TRANSMITTAL 


‘House or REPRESENTATIVES, 
ComMITTEE ON SCIENCE AND ASTRONAUTICS, 
Washington, D.C., April 80, 1959. 
Hon. Overton Brooks, 
Chairman, Committee on Science and Astronautics. 


Dear Mr. Cuarrman: I am forwarding herewith for committee 
consideration a report on ‘U.S. Policy on the Control and Use of 
Outer Space” which has been prepared by professional staff members 
Philip B. Yeager in consultation with Spencer M. Beresford. 

This report is based on open hearings of qualified witnesses and 
information obtained through staff research. It summarizes the sober 
judgment of a fair cross section of these who have given most serious 
study to the difficult, often touchy problems of regulating human 
behavior in outer space. 

An evaluation of the trends of competent thought relative to the 
control and use of space suggests the advisability of immediately 
considering formulation of a more positive national policy on this 
matter. ‘The initial meetings of the United Nations Ad Hoc Commit- 
tee on the Peaceful Use of Outer Space, scheduled in the weeks just 
ahead, make this report with its conclusions and recommendations 
particularly timely. 

Cuartes F. DucanpeEr, 
Executive Director and Chief Counsel. 
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U.S. POLICY ON THE CONTROL AND USE OF 
OUTER SPACE 


I, OBJECTIVE OF COMMITTEE ACTION 


During the period of the International Geophysical Year which 
ended December 31, 1958, and particularly during the first part of 
1959, it has become increasingly clear that the successful exploration 
of outer space by the nations of Earth does not depend solely upon 
the physical capability to investigate that medium. 

Space is a place. And whether we think of it as a specific area for 
operation, like the high seas, or as an endless void which exists merely 
to be traveled through en route to someplace else, or as a mysterious 
realm abounding in cosmic forces which may, in time, be keyed to the 
affairs of Earth, human activities in space will require some restraint 
just as they do on the surface of the planet and in the air above it. 

While space is a vast theater, it is doubtful if the region of space 
with which we are presently most concerned—that is, cislunar space, 
the area no further away from Earth than the Moon—is any more 
formidable for today’s world than the oceans were for the world of 
Columbus and Magellan. If man’s activities in space are not regu- 
lated to some extent by international agreement and law, anarchy in 
space will grow. Sooner or later dangerous conflict will almost cer- 
tainly result. Quite possibly it will be sooner. For example, serious 
objections have already been registered in the United States to trans- 
mission frequencies used by the Soviet satellites, some of which have 
violated international law. Moreover, the Communists have pro- 
tested, at least in their political broadcasts, the American polar satel- 
lites which, they argue, should not have been launched without prior 
consultation with countries lying beneath their orbital path. 

Because of this situation and because the United States at the 
present time has no crystallized positive policy toward space—other 
than its general commitment to reserve space for peaceful purposes 
and to study related problems—the Committee on Science and Astro- 
nautics has inquired into the problems of formulating such policy. 
The committee has acted in response to the duty imposed upon it by 
the House (H. Res. 580, 85th Cong.) to exercise jurisdiction of legis- 
lative interests pertaining to “outer space, including exploration and 
control thereof.” It has done so with several objectives in mind: 

(1) To develop, as far as is consistent with the committee’s 
mission, recommendations regarding the establishment of a U.S. 
policy toward the exploration, use, and control of space; 

(2) To suggest certain lines along which a reasonable policy 
might be developed; and 

(3) To emphasize the importance of timing. 
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II. EVOLUTION OF THE PROBLEM 


In the spring and summer of 1955, both the United States and the 
Soviet Union disclosed to the world that they had plans for investi- 
gating outer space as part of the International Geophysical Year. 

Notice of intent on the part of the United States was given formall 
by the President in his disclosure of the decision to go ahead with 
Project Vanguard. ‘The project was designed to put an earth-circling 
satellite into orbit for scientific purposes. In the Soviet Union, 
Communist chief Nikita Khrushchev announced formation of a Soviet 
“TInterdepartmental Commission for Interplanetary Communications” 
with similar objectives. He implied a willingness to cooperate with 
other countries during the International Geophysical Year in the 
collection and dissemination of information about space. 

In the months that followed several blurred facets of international 
security resolved into finer detail. One of these was the rapid improve- 
ment and production of the hydrogen bomb; the other was the develop- 
ment of long-range missile techniques to a point of sophistication which 
guaranteed their future as first-line weapons systems. 

Thus on January 10, 1957, 9 months prior to Sputnik I, President 
Eisenhower deemed it appropriate to suggest in his state of the Union 
message that the international community seriously consider a plan 
to ‘mutually control the outer space missile and satellite development.” 
This was the first time that the executive head of any nation proposed 
limiting human activities in space. 

The President’s suggestion was incorporated in a disarmament 
ae offered to the United Nations Political Committee on 

anuary 14, 1957, which asked that future developments in space be 
devoted exclusively to peaceful and scientific purposes. In December 
1957—after Russia had launched Sputniks I and IJ—the United 
Nations General Assembly passed a resolution which provided, 
among other things, for the study of an inspection system to insure 
that space vehicles be limited to peaceful purposes. On January 13, 
1958, the President wrote to Nicolai Bulganin, then Soviet Premier, 
again proposing that outer space be used only for peaceful purposes. 

The Soviets declined to participate or cooperate in any of these 
three moves sponsored by the United States. 

On January 31, 1958, the first American space satellite was success- 
fully placed in orbit. It was soon followed by other successful launch- 
ings. By this time international political attitudes toward the use of 
space had inevitably hardened, and the best opportunity for early 
agreements on the use of space had gone by. 


Congressional action 


In February and March 1958, the Senate and House of Representa- 
tives established select committees to handle the swiftly multiplying 
legislative concerns with outer space. Chaired by Senator Lyndon 
B. Johnson of Texas, and Representative John W. McCormack, of 
Massachusetts, respectively, these committees took cognizance of the 
President’s request of April 2, 1958, for the establishment of a new 
civilian agency to direct the space activities of the United States. 

A revised version of the President’s space agency proposal was 
drafted, considered, and reported by the House Select Committee on 
Astronautics and Space Exploration. Eventually this bill, with 
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Senate amendments, became the enabling act for the National Aero- 
nautics and Space Administration. The act carried, as did a con- 
current resolution (H. Con. Res. 332, 85th Cong.) passed before it, a 
declaration of U.S. policy that “activities in space should be devoted 
to peaceful |p eager for the benefit of all mankind.” 

In spite of these affirmations of peaceful intent, a recurring suspicion 
plagued the House select committee that something more concrete 
might be needed in the field of international agreement. For this 
reason, during its exhaustive hearings on the technical and adminis- 
trative aspects of a potential national space program, the select com- 
mittee managed to hear from three strategically placed experts in 
international, air, and space law; Loftus Becker, Legal Adviser to the 
State Department; Andrew G. Haley, general counsel for the American 
Rocket Society and president of the International Astronautical 
Federation; and John Cobb Cooper, veteran authority on air law and 
founder of the International Air Law Institute at McGill University. 

The testimony of these men, while inconclusive at the time and con- 
flicting in regard to the procedure the United States should follow, 
nevertheless confirmed the importance of developing some be- 
ginning rules for space behavior and of securing international agree- 
ments on the use of space, or activities therein, where feasible. 

Subsequently, at the direction of the select committee, the com- 
mittee staff undertook a comprehensive study of the political and legal 
problems attending the exploration of outer space. This study, 
“Survey of Space Law” (H. Doc. 89, 86th Cong.), disclosed a sur- 
prisingly widespread interest in and concern for the social facets of 
man’s venture into space. The views of important figures in the 
space arena, scientific and governmental, public and private, foreign 
and domestic, were assembled and studied. Papers on the subject 
were translated from many languages—French, German, Spanish, 
Russian, Chinese, Japanese, etc. From 500 or so references, the con- 
clusion was reached that specific need for space regulation existed, or 
soon would exist, on more than half a dozen significant counts. 


United Nations activities 


On December 12, 1958, the General Assembly of the United Nations 
adopted a U.S. resolution setting up a special committee to explore 
the control and use of space as follows: 


The General Assembly * * * 

1. Establishes an ad hoe committee on the peaceful uses of outer space con- 
sisting of the representatives of Argentina, Australia, Belgium, Brazil, Canada, 
Czechoslovakia, France, India, Iran, Italy, Japan, Mexico, Poland, Sweden, Union 
of Soviet Socialist Republics, United Arab Republic, United Kingdom, and United 
States of America and requests it to report to the 14th General Assembly on the 
following: 

(a) The activities and resources of the United Nations, its specialized 
agencies, and of other international bodies relating to the peaceful uses of 
outer space; 

(b) The area of international cooperation and programs in the peaceful 
uses of outer space which could appropriately be undertaken under United 
Nations auspices to the benefit of states irrespective of the stage of their 
economic or scientific development, taking into account the following pro- 
posals, among others: 

(i) continuation on a permanent basis of the outer space research now 
— carried on within the framework of the International Geophysical 

ear; 

(ii) organization of mutual exchange and dissemination of information 
on outer space research; and 
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(iii) coordination of national research programs for the study of outer 
space and the rendering of all possible assistance and help toward their 
realization. 

(c) The future organizational arrangements to facilitate international 
cooperation in this field within the framework of the United Nations; 

(d) The nature of legal problems which may arise in carrying out of pro- 
grams to explore outer space; 

2. Requests the Secretary General to render appropriate assistance to the 
above-named committee and to recommend any other steps that might be taken 
within the existing United Nations framework to encourage the fullest inter- 
national cooperation for the peaceful uses of outer space. 

Although this resolution contained all the substantive recommenda- 
tions of the Soviets relating to space, the Communist bloc in the 
United Nations a to having only three of their members 
(Czechoslovakia, Poland, and the U.S.S.R.), plus several ‘‘neutrals,” 
on the 18-member committee. They have thus announced their 
intent to boycott the proceedings of the ad hoc committee and, 
so far, have shown no disposition to retreat from this position. 

Four months after the creation of the ad hoc committee, it had 
yet to hold its first meetings. However, the committee is expected 
to organize in May, this year, and submit its initial findings to the 
General Assembly late next fall. 


III. HEARINGS BEFORE THE SCIENCE AND ASTRONAUTICS COMMITTEE 


Against this background the new Science and Astronautics Com- 
mittee, successor to the select committee of the 85th Congress, deter- 
mined to investigate the more immediate problems on the control 
and use of outer space, with the objectives outlined in the foregoing. 

The committee selected a small group of qualified witnesses repre- 
senting a cross section of those who have been required to give 
careful thought to space use. Included were Senator Kenneth B. 
Keating, of New York, who has served with the Judiciary Committees 
of both Houses of Congress; Dr. Francis O. Wilcox, Assistant Secretary 
of State for International Organization Affairs; Loftus Becker, Legal 
Adviser to the State Department; John A. Johnson, General Counsel for 
the National Aeronautics and Space Administration ; Rear Adm. Chester 
Ward, Judge Advocate General of the Navy; George J. Feldman, 
Staff Director and Chief Counsel for the select committee of the 85th 
Congress, now consultant to the State Department on the problems 
of outer space; Frederick C. Durant III, official for the Avco Corp. 
and former president of both the American Rocket Society and the 
Seerantion Astronautical Federation. 

Each of these witnesses has had particular reason to give concen- 
trated study to the politico-legal phases of space exploration and to the 
concomitant international problems and procedures. Each, with the 
exception of Admiral Ward, who filed a comprehensive statement, 
appeared before the committee during special hearings on the inter- 
national control and use of outer space. Further staff consultations 
were held with some of these and other experts in efforts to determine 
the feasibility of formalizing U.S. policy toward the use of space. 

Without here attempting to summarize the views of each witness on 
this difficult and delicate subject, it is submitted that the following 
comments—excerpts from testimony before the committee—are rep- 
resentative of contemporary expert opinion: 
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Senator Keating 

I believe that there has not been enough emphasis on the necessity for adapting 
some of our earthbound concepts to the requirements of this new age. For that 
reason I am very gratified at this committee’s initiative in centering attention in 
these hearings on one of the most pressing of all the new nonscientific problems 
raised by the space age—the need for new rules of law for the settlement of space 
controversies. I don’t state that strongenough. I commend in the highest terms 
this committee for taking up this subject which is fraught with so many problems 
and — but which is so important, it seems to me, to our development in 
this field. 

It may be, as many people claim, that it will be the scientists who will chart the 
future course of the world. Their spectacular achievements certainly have mer- 
ited them unparalleled eminence. But the scientists cannot be counted upon or 
expected to keep our moral progress abreast of our scientific advances. 

This responsibility ultimately lies with the people, and they will properly 
expect their lawmakers to take the lead in proposing the new concepts and prin- 
ciples which are necessary. These hearings can serve a historic purpose if they 
result in even the most tentative first steps in the direction of devising a new 
legal code for the space age. 

There are some who underestimate the serious consequences of any lag between 
legal and scientific developments. They recall with nostalgia the centuries re- 
quired for the flowering of the common law, and fondly anticipate similar devel- 
opment of the new space law. I grant that law is shaped and nourished by 
experience—but I also insist that it is fundamentally based on necessity. The 
necessity for new laws and concepts in this case is overwhelming. 

There will be no time for legal craftsmanship and judicial speculation after 
rival claims are made to the Moon or to space itself. Civilization has now 
reached a point at which a gap between our moral and technological tools could 
be fatal. he rule of law in the age of space is not a matter of philosophy, but 
a matter of survival. 


Dr. Francis O. Wilcox 


Man’s venture into outer space, which is both exciting and stimulating, is also 
a very natural development. Man’s curiosity about his environment led first to 
his exploration of all of the areas of the planet on which we live. 

Now science and technology have combined to make it possible to project his 
intellect and his curiosity outside this Earth’s atmosphere. I am sure that I 
voice the views of all of you when I express the hope that in SS himself 
beyond the confines of our planet, man will not also project those international 
rivalries and disagreements which have all too often hindered his progress toward 
a better way of life on this Earth. * * * 

We feel very strongly that here is an area where international rivalries should 
not obtain. ere is an area where we can, if we and others are wise enough, use 
man’s ingenuity and his abilities to contribute to the well-being of all mankind. 
Indeed, it would be tragic if we were to repeat in outer space our unfortunate 
experiences in the field of atomic energy. * * * 

he areas of cooperation which might be undertaken by the U.N. are exceed- 
ingly broad. We believe, moreover, that the U.N. will encourage rather than 
discourage nongovernmental international cooperative programs which are 
presently underway. * * * 

But I also believe that if outer space is to bring to mankind the great benefits 
which it promises, it will also be necessary to seek international cooperation on 
the governmental level in a number of areas. There is a great deal of significant 
work which can be undertaken with the assistance of the U.N. or through coop- 
eration between the U.N. and nongovernmental international scientific groups, 
and many of these programs should be undertaken very shortly, lest we take 
action now which will make more difficult in the future man’s use of this vast 
area. 

For example, we have all heard about the use of outer space and space vehicles, 
either manned or unmanned, for such things as meteorological studies, mapping, 
communications, and navigation. The chairman of this committee recently 
pointed out that at least $2 billion a year could be saved in the United States 
alone by the use of weather satellites capable of making reliable, long-range weather 
forecasts. Estimates of the gains that might result from the use of communi- 
cations satellites are equally impressive. 

Yet it is possible that by failing to take certain vital steps at the present time 
we may make more difficult the accomplishment of these important gains. 
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John A. Johnson 


The National Aeronautics and Space Administration is deeply interested in the 
efforts of the United States and of the United Nations to explore means of fostering 
the development of programs of international cooperation in the peaceful uses of 
outer space and of confining the use of outer space to peaceful purposes only, 
The resolution of the 13th General Assembly of the United Nations is a hopeful 
step along that road. 

At the present time, the United Nations committee is the only means available 
of moving ahead. While the scope of the United Nations resolution is modest, 
a fruitful beginning may lead to ever-expanding areas of agreement. * * * 

The National Aeronautics and Space Administration regards the entire subject 
of what I choose to call the law of space activities as a matter of the utmost 
importance. 

Under present circumstances, a comprehensive convention for control of outer 
space activities appears most unlikely. However, I think we can begin to move 
ahead in certain areas where agreement seems clearly in the interests of all nations 
and where self-enforcing arrangements appear possible. Thestarting points might 
well be an agreement to coordinate satellite launching schedules, and an agree- 
ment making freely available to all nations certain types of information obtained 
from space activities, 

Loftus Becker 


I don’t feel the sense of urgency that we have to get moving as quickly as some 
other people do. In the first place, I have repeatedly stated that any sound 
body of law is based on a system of experienced and known facts. There are a 
great deal of facts that we just don’t know at the present time with respect to 
outer space and the conditions there existing. 

Second, in a number of areas we have some perfectly adequate mechanisms 
that are working and will produce rules that will be just as applicable in outer 
space as they are on the Earth. 

Third, I can see an attempt to move too fast in this field as stimulating conflict 
rather than agreement. 

Finally, as has already been indicated here this morning, there is no magic in 
a rule. The very nature of international law is that it is consensual. And 
unless a nation agrees it will be bound by a particular rule, it doesn’t help you a 
great deal to have the rule. * * * 

I heartily support cooperation in the outer space field. Through that very 
cooperation we will of necessity develop a number of rules designed to avoid 
conflict and interference and mutual forbearance. 

That can go forward even without the Soviet Union, and I heartily share the 
view of the gentleman who said a little earlier that in the course of time the 
Russians will feel impelled to join in that effort and perhaps we can get agreement 
more quickly by proceeding in that manner than by calling an international 
conference which the Soviets refuse to attend. 


George J. Feldman 


Although the National Aeronautics and Space Administration was not given 
regulatory powers, the House and Senate committees contemplated that it would 
conduct research with a view to domestic legislation and that it would also par- 
ticipate directly in studies and proposals for international agreements governing 
the use of outer space. 

Section 205 of the act expressly authorizes the Space Administration to “engage 
in a program of international cooperation in work done pursuant to this Act.” 

In addition, the act authorized the Administration to engage in ‘‘the establish- 
ment of long-range studies of the potential benefits to be gained from the oppor- 
tunities for, and the problems involved in the utilization of aeronautical and space 
activities for peaceful and scientific purposes.” 

Today this need is emphasized by the legal uncertainties which have arisen with 
the expiration of the International Geophysical Year. It is becoming increasingly 
urgent with the passage of time in view of the increasing space capabilities not 
only of the United States and the Soviet Union but of Great Britain and soon 
other nations as well. * * * 

I should like to remind you also that section 201 of the Space Act established 4 
National Aeronautics and Space Council, chaired by the President. One of the 
stated functions of the Council is to develop a comprehensive program of aero- 
nautical and space activities to be carried out by the U.S. Government. 

Under this provision it would seem appropriate for the Council to consider and 
formulate a statement of the U.S. position on international collaboration in outer 
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space, for presentation at the proper time in the United Nations study com- 
mittee. 


Frederick C. Durant III 


Last April * * * I set forth four suggested programs of international coopera- 
tion in the realm of space flight. These programs, briefiy, were: (1) The collec- 
tion and dissemination, in several languages, of information on space programs, 
both of this country and others; (2) the establishment of graduate-level science 
scholarships available on an exchange basis, or by international competition; (3) 
establishment of an international competition in designing research payloads to 
be installed in some U.S. satellites; and (4) a call for an international conference 
on the peaceful applications of rocket power. 

One reason for interest in action on these points is because, in my opinion, 
there continues to be a complete vacuum of leadership in the area of international 
cooperation in astronautics, other than some interchange of scientific data within 
the past International Geophysical Year. One reason given for lack of coopera- 
tion in space vehicle operations of the United States and U.S.S.R. to date is the 
quite valid interest in protection of the military security details of rocket launching 
vehicles. Neither the Russians nor this country are willing, I am certain, to 
discuss freely details of their launching vehicles because of the close relationship 
of this technology with ballistic missile technology. 

But these two countries represent only 15 percent of the world’s population. 
About 85 percent of the world is standing by as a passive observer in this exciting 
new development of space flight. And in all of these countries there are brilliant 
scientists and engineers. And also youngsters in high schools and universities 
anxious to move into advanced academic training and wanting to participate, 
quite naturally, in this science of astronautics. 

In all of these countries, outside the United States and the U.S.S.R., there is 
little or no opportunity for participation. I believe this sets the scene wherein 
the United States could make a valuable contribution in assisting aualified persons 
in these other countries to play some role, to make it possible for them to be other 
than simply passive observers in this exciting exploration of a whole new dimen- 
§10n. 

In my opinion, by taking steps to assume leadership in this way, the United 
States will go down in history as having recognized a very normal need and ex- 
pressed a willingness to share this heritage with other countries. 


In contrast to most of the foregoing attitudes is the statement filed 
with the committee, at its request, by Admiral Ward.! The tenor 
of Admiral Ward’s position in regard to international agreements 
may be illustrated by these excerpts from his statement: 


Admiral Ward 


I submit that a space code restricting the freedom of space would indeed 
hamstring our military; and that Project Argus proved it. 

The issue of survival cannot be suppressed; nor can the disarmament problem 
be disengaged. The reasoning that this can be done is, I respectfully submit, 
largely irrelevant, and certainly it seems to beg the realistic issue. Neither the 
physical facts nor the functions of space vehicles can be forced into the fanciful 
framework wrought by the escapist, would-be architects of ‘peace through law” 
in space. For certainly it is an escape solution to assert that missile problems, 
plus all disarmament problems and security and defense issues, should be—and 
therefore by tacit assumption can be—severed from the remainder of the essential 
agenda of any practicable system of space law. * * * 

Substantially every “‘scientifie’” use of space has military implications: many 
are known to us even now; probably many more exist but are not yet discovered 
or capable of being understood at this infantile stage of space developments. 
This should be proved beyond cavil by the Score project: the mission of the Atlas 
missile of December 1958 was “Signal Communications by Orbiting Equipment.” 
It established that men in space vehicles will be able to talk to men on Earth. 

Scientific accomplishments? Definitely; but equally a military accomplish- 
ment in space, and one which foreshadows much more reliable military communi- 
cations on this Earth. * * * 





1 Admiral Ward stressed that his statement represents his personal views and does not necessarily repre- 
sent those of the Navy Department or the Department of Defense. The full text of all the foregoing testi- 
Mony and statements will be found in the hearings before the Committee on Science and Astronautics 
relative to the international control of outer space, Mar. 5, 6, and 11, 1959. 
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The search for world peace through space law therefore should seek other 
alternatives. What are the possibilities of agreements restricting the use of 
outer space to ‘‘peaceful purposes’’? 

The United States is, of course, already leading in official declarations in favor 
of “‘peaceful uses’”’ of outer space. Congress has endorsed this objective both in 
resolutions and in substantive law (the National Aeronautics and Space Act of 
1958). Evenin our United Nations resolution of December 12, 1958, however, we 
speak in terms of “international cooperation and programs.”’ This is quite a 
different thing from a proposal for international agreements purporting to control 
the use of outer space. Cooperation can do no harm, and may do much good. 
International control agreements, on the other hand, can—at the present time— 
do us little good, and, for several reasons, could do us substantial harm 

The first disadvantage we suffer in any negotiations with the Communists 
dealing with the term “peace’’ or “peaceful” is that we are largely incapable of 
understanding what they mean by the term. * * * 

But, even assuming, contrary to fact, that we are not hopelessly taken in by 
the Communist general meaning of ‘‘peaceful,’”’ too narrow a specific definition 
thereof in relation to international agreements governing the uses of outer space 
could greatly advantage the Communists and disadvantage us. This is because 
of the difference in the constituency of their military power and ours here on 
Earth. * * * 

Since our national survival may constantly depend upon maintaining our supe- 
riority in nuclear weapons, we should consider * * * how we may sacrifice— 
through premature or unsafeguarded international space agreements—our chance 
to keep the necessary margin of progress in developing better, cleaner, and more 
precise forms of atomic military power. This requires a look at how free we now 
are to make use of outer space, unfettered as yet by any international agreements. 

There is a very substantial consensus that, regardless of where outer space 
does begin, it is “free,’’ and not subject to claims of national sovereignty. * * * 

Thus, absent international agreement, outer space is free to be used in all manner 
exactly as the high seas have traditionally been used. The effect of any inter- 
national agreement will thereby be to restrict this freedom. * * * 

It wouldn’t be nearly so threatening to our survival if the only danger of our 
entering into international agreements controlling the use of space was merely 
that such agreements cannot bind Russia. The real danger—and it’s so real that 
it may be the death of our trusting, idealistic country some too soon day—is that 
such international agreements to which Russia and the United States are parties, 
do bind us even though they don’t bind the Communists. When we enter into 
an international agreement, we keep it. Against us, it is self-enforcing. Not so 
for the Communists; look at their record. * * * 


IV. CONCLUSIONS 


From the hearings and investigations conducted by the committee 
and its staff, it is possible to draw certain reasonably firm conclusions 
in regard to the trends of contemporary thinking on the international 
control of human activities in space. 

These conclusions may be summarized as follows: 

(1) Authoritative opinion, within the Government and outside it, 
is now closer to unanimity in advocating prompt efforts to begin the 
formulation of at least some international principles of conduct for the 
use of space beyond the definable atmosphere. This view, however, 
takes account of the caveat that the United States and the free world, 
through international agreement, may unduly restrict their space 
operations while the Communist world does not. 

(2) The present state of international law is not sufficiently de- 
veloped to cover problems of space, and in many cases its seemingly 
analogous principles would be inappropriate. This means that a 
fresh approach is necessary. 

(3) Early efforts to develop such an approach should not involve 
the attempted formulation of a detailed code. ‘Too little is known 
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about space at the present time to permit any true codification of space 
law. 

(4) In considering and discussing with other countries a means for 
controlling the use of space, better results may be expected if national 
representatives initially avoid matters which are akin to disarmament, 
such as inspection plans or agreements attempting to define or control 
military space vehicles. Experience indicates that the disarmament 
nut is still too tough to crack. The peaceful development of space 
would not be served simply by shifting this argument from one locale 
to another. 

(5) The most likely area for a beginning process of space control is 
the commercial and scientific uses of space. 

(6) Efforts to explore means of space control need not be limited to 
activities at the United Nations level. Effective use may also be 
made of such private organizations as the International Council of 
Scientific Unions, the International Astronautical Federation, the 
International Law Association, and their member organizations. 
These and similar groups should be encouraged to cooperate with the 
United Nations and vice versa. 

(7) It is feasible for the other member nations of the United 
Nations Ad Hoc Committee on the Peaceful Use of Outer Space to 

roceed with their work minus the Communist bloc members if the 
atter cannot be pursuaded to participate. Recent history suggests 
the Soviets and their satellites, whether or not they help initiate the 
rules, may go along with agreements observed by a large enough 
majority of nations. Witnesses testified that the Soviets have done 
this in the case of territorial ownership in the Antarctic, in the case 
of the international atomic energy program, and in the general 
observance of flight law as promulgated by the Convention of Inter- 
national Civil Aviation although they have never became a party to 
that treaty. 


V. RECOMMENDATIONS ON U.S. SPACE POLICY 


It is the view of the committee that the U.S. Government, through 
its established procedures, should give serious consideration to the 
formulation of a positive national policy on the control and use of 
outer space by the world community. 

Wisdom of forming a policy 

The committee further believes that in determining the wisdom of 
establishing such a policy, particular attention should be given to 
balancing these factors: 

(a) The psychological and political benefits which the United States 
may gain from its leadership in the realm of international coopera- 
tion and control in space against the possibility of being precluded by 
such policy from using space in ways not denied to other countries. 
_ (b) The dangers inherent in acting too soon and with insufficient 
information against the dangers of delaying too long and thus per- 
mitting the growth, by custom and usage, of vested interests in 
space—interests which might become impossible to overcome except 
by force. 

(c) The advantages which a declared policy might have from social, 
political, economic and, scientific standpoints against the disadvantages, 
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if any, which a stated policy might pose for the Armed Forces in 
carrying out their mission of national security. 


Policy points to consider 


After weighing these and other important elements of the problem, 
the committee concludes that a more definite policy toward the con- 
trol and use of space is warranted and that the United States should 
assume leadership in this phase of the space endeavor. The com- 
mittee recommends: 

(1) That the U.S. position be established at the earliest practicable 
date and announced immediately thereafter as a guide to the American 
delegation serving on the United Nation’s ad hoc committee and 
as notice to other countries of U.S. objectives. 

(2) That U.S. policy make clear the American attitude on these 
basic principles: 

(a) Whether the United States considers outer space to be 
res nullius—that is, presently owned by no one but capable of 
appropriation for exclusive use—or whether it considers space 
to be res communis---that is, unclaimable territory free for 
peaceful use by all; 

(6) Whether the United States considers that international 
agreements on the use of space should follow a Magna Carta 
approach and permit any activities except those expressly 
limited, or a more restrictive approach which will permit only 
such activities as may be expressly authorized. 

(3) That U.S. policy be formulated to make maximum use of the 
International Court of Justice and to stimulate other countries to 
submit their differences, relative to space, to the Court for settlement. 

(4) That the United States indicate its willingness to negotiate for 
space agreement in regard to: 

(a) Orbiting objects; 

(6) Notice of launch; 

(c) Identification of space vehicles; 

(d) Liability for damage resulting from space activities; 

(e) Communications frequencies involving one or more space 
craft. 

(5) That U.S. policy stress an intent to identify immediate- 
ly key scientists in other free world countries who might be willing 
to work with or for the American space effort, and to establish new 
and more effective channels for the exchange of information in the 
space sciences. 

(6) That the United States emphasize its intent to consider the 
needs and opinions of all countries in negotiating for agreements on 
the control and use of outer space; that recognition be given to the 
fact that many countries are now participating in the world’s space 
ventures in a variety of ways and that, within a few years’ time, @ 
number of nations will have the space capabilities presently possessed 
only by the United States and the Soviet Union. 

(7) That U.S. policy toward the control and use of space, aside 
from its existing commitment to peaceful purposes, be limited for 
the present to seeking agreements only on the civil uses of space. 

(8) That the United States serve notice that it does not intend, 
by implication, to limit its national sovereignty or its right of self- 
defense in space, through any agreement which is not specifically di- 
rected to such objectives. 
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Conclusion 

The committee concurs with General Counsel Johnson of the Na- 
tional Aeronautics and Space Administration when he says: 

Unless collective steps are taken to subject the exploitation of outer space to 
an orderly restraint, it is quite probable that fear, rather than hope, will dominate 
man’s attitude toward these amazing new developments, and that national 


security, rather than scientific advance and the economic benefit of mankind, 
will keynote every new effort. It is the task of law and international organiza- 


tion to prevent such a disaster. 





